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RAPPORT JUDICIAIRES 

DE QUfiBEa 



COUR SUPfiRIEURE, TROIS-RIVIfiRES, 

FI)VRIER, 1878. 

Coram PoLETTB, J. 
T. E. NORMAND, et a/., 

Demandeurs, 

vs. 

THE ST. LAWRENCE STEAM NAVIGATION CO. (limited.) 
4 D^fenderesse. 

LiGISLATXTRES PROVINCIALES — DOMAINE PtTBLIC— LETTRES 

PATENTES. 

Juofs : — Que lespouvoin dea Legifllatures des Provinces ne s'^tendent pas auz rividren 
nayigables, ni il lean lita, mais lenlemeDt [quant it ce qai a rapport an do- 
maine public] it I'administration et it la vente des terres pabliqnes appartenant 
aoz ProTinoes^ et anz bois et fordts qui s'y tioaTent 

Que le Goavememe^t de la Province de Quebec n'a pas le pouvoir d'^- 
mettre des Lettres-Patentes octroyant un lot de terre ft eau profonde danA nne 
rividre navigable. 

Que le SouveraiD, lui-m6me, ne pent pas, par un octroi, em prober la 
libre navigation des rivieres navigables, ni qn'on se serve des rivages de cen 
rividfes poor les besoins de la navigation, ni y imposer des droits. 

La Cour, etc. 

Attendu que les demandeurs fondent leurs droits sur des 
Lettres-Patetites qu'ils ont obtenties le premier de septembre 
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''J"*"*'» 1873, du Gouveniement de la Province de Quebec, leur octro- 

Th«8t!i..8.y^^t un lot de terre en eau profonde dans le chenal est de la 

N.T.oo, i-iyi^yg gj. Maurice, daiis le district de Trois-Rivieres, bom6 au 

nord-est par la ligne ordinaire des basses eaux, «^-la devanture de 
leur propriStfi e* adjacent a icelle, sur toute sa longueur, et aux 
autres Cotes par Teau profonde de la dite riviere, ainsi qu'il est 
designe dans ceb Lettres Fatentes et au plan y annexe ; et recla- 
mcnt de la defenderesse la somme portee dans leurs conclusions 
pour usage et occupation et dommages, pour avoir la dite defen- 
deresse, a la fermeture de la navigation, Tautomne de 1874, vers 
la fin de novembre, mis en hivernement, sans droit ni permission, 
sept bateaux-a-vapeur a elle appartenant dans la riviere St. 
Maurice, en dedans des limites sus-mentionn6es de Teau profonde 
dont les demandeurs se disent propri6taires, en possession, en 
vertu des dites Lettres Patentes, lesquels bateaux sont demeures 
dans cette eau profonde jusqu'a Touverture de la navigation de 
1875, vers le ler de mai ; et aussi pour avoir, la dite dfefenderesse, 
sans droit ni permission, use a son gre et eu Tusage, tant par elle- 
m6me que par ses employes, de la greve et de la terre ferme ap- 
partenant aux demandeurs, en passant pendant toute la saison 
de rhiver et du printemps sur le terrain ferme, appartenant aux 
demandeurs, et y repassant chaque jour et detfiriorant les pro- 
priet6s des demandeurs ; 

Attendu que la defenderesse plaide entr'autres choses, par 
ses defenses, que le lot de greve et d'eau profonde octroyts aux 
demandeurs par le Grouvernement de la Province de Quebec 
ibrme partie de la riviere St. Maurice a son embouchure oii elle 
tombe dans le fleuve St. Laurent, et qyCk cet endroit elle fait 
l>artie du dit fleuve ; que le Gouvernement de Quebec n'avait 
aucune autorite d'octroyer ce lot de greve et d'eau profonde qui 
est sous le coutrole du Gouvemement de la Puissance du Canada, 
ot que les Lettres Patentee nuisent a la navigation des dits 
lleuve et riviere ; que les Lettres Patentes necompor tent aucune 
obligation d'y construire des quais ou autres travaux, qu'elles ont 
rte octroyees sans le colisentement et Tapprobation du Gouveme- 
ment de la Puissance du Canada, et que, partaut, elles sont nuUes, 
que Tendroit occupe par les bateaux-a-vapeur de la defenderesse 
forn^e partie des eaux navigables des dits fleuve et riviere ; que 
les demandeurs n'ont.pas fait de quais ni autres travaux sur le 
dit lot de greve et d'eau profonde dont ils n'ont jamais tte en 
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possessiou, et ou out hiverne les bateaux de la defeuderesse, ^®i{"*,°*'' 
lequel lot est encore ouvert et libre a la navigation, y compris y,,, g^; ^^ g. 
rhivemement des yaisseanx ; qu'en supposant les Lettres Paten- ''*^-^- 
tes valables les demandenrs ne pourraient pas r^clamer le droit 
de se faire payer une indemnity avant d'ayoir fait des travanx 
ou d^penses qui pourraient retirer le lot du commerce public ou 
qui pourraient serviroufitre utiles k la navigation ; que Tendroit 
ou la defeuderesse a mis ses bateaux dans le temps sus-mention- 
ne n'a aucune valeur, et que cette occupation n'a port6 aucun 
prejudice, ni cause aucun dommage aux demandeurs ; que les 
employes de la defeuderesse n'ont pas m6me pass6 sur la pro- 
pri6t6 des demandeurs pour se rendre aux bateaux de Cette der- 
niere, mais bien sur la propriety de George Baptist & Sons, .et 
. que les demandeurs ne sont pas proprifetaires riverains ou se 
trouve le lot de greve et d'eau profonde ; que la defeuderesse 
nie les allegations de*la declaration des demandeurs et conclut 
a lanullite des Ijettres Patentes et au deboute de Taction des de- 
mandeurs ; 

Attendu que par repouses speciales aux deux premieres de* 
fenses de la defeuderesse, les demandeurs alleguent entr'autres 
choses, que les Lettres Patentes out ete octroydes suivant la loi, 
apres avis donne aux autorites competentes representant le pou- 
voir du Gouvernement de la Puissance du Canada et le consen- 
tement de celle-ci ; que le Gouvernement de la Province de 
Quebec a d'ailleurs le pouvoir d'octroyer de telles Lettres Patentes 
et que ce pouvoir existe et a ete exerce depuis huit ans et au-delA, 
qu'un tel pouvoir est, par Tacte de TAmerique Britannique du 
Nord, 1867, confere au Gouvernemeut de la Province de Quebec ; 
que la defeuderesse n'allegue aucune des raisons ou nuUites ne- 
cessaires pour obtenir lanuUite des Lettres Patentes, lesquelles 
ne peuvent 6tre annullees que pour cause d'erreur sur des 
matieres essentielles, et qu'elle n'en allegue pas dans ses defenses ; 
qu'eux demandeurs out obtenu par Lettres Patentes le droit de 
se servir des lots de greve et eau profonde comme propriete et 
comme les terres tenues en franc et commun soccage, sans au- 
cune obligation ni restriction ; qu'ils nient tons les faits et 
matieres contenues dans les defenses de la defenderesse, et con- 
cluent au deboute de ces defenses ; 

Attelidu que le Gouvernemeut de la Province de Quebec a 
ete iuformc de rexisteuce de Taction en la presente cause, par 
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^•t"?""*' des copies de la declaration des demandeurs et des defenses de 

Tii« si L. 8. ^^ defenderesse, remises au Procureur G-tnferal de la dite Pro- 

N*T Crt. yjjj^g^ lequel a d4clar6 en r^ponse k la demande qui lui a ete 

faite d'intervenir pour la couronne, qu'il 6tait d'avis qu'il n'fetait 

pas necessaire que la couronne comparat ou intervint ; 

Consid6rant 1° que par Tacte de TAmferique Britannique du 
Nord 1867, I'autoritfe Legislative de la Puissance du Canada 
s'6tend sur tons les sujets et matieres mentionnfes dans la section 
91 de cet acte> parmi lesquels se trouvent la navigation et les 
b&timents ou navires, ainsi que les amarques, bou6es et phares, 
les p6cheries des cotes de la mer et de Tintfirieur, lesquels sujets, 
y est-il dit, ne tombent pas dans la cat6gorie des matieres d'une 
nature locale compris dans les styets et matieres assign^s aux 
legislatures des Provinces ; et que par suite, I'exercice des droits 
et pouvoirs qui en d6coulent, appartient exclusivement au Gk)U- 
vernement executif de la Puissance ; 2° que le Gouvemement 
de la Puissance ayant toute Tautorit^ legislative et executive 
sur la navigation et les batiments, Ta, par consequent, sur les 
rivieres navigsbles et sur leurs lits, de m^me que sur leurs bords 
et rivages quant a ce qui pent itre n6cessaire a la navigation ; 
3^ que les pouvoirs des Legislatures des Provinces ne s'etendant 
pas aux rivieres navigables ni a leurs lits ni k leurs rivages, 
mais seulement, quant a ce qui a rapport au domaine public, a 
Tadministration et a la vente des terres publiques appartenant 
aux Provinces et aux bois et fordts qui s'y trouvent, et que les 
pouvoirs executifs des Provinces n'allant pas au dela sur ce 
sujet, il s'ensuit que le Gouvemement de la Province de Quebec 
u'avait pas le pouvoir d'octroyer le lot de terre A eaux profondes 
sus mentionne, ni d'accorder consequemment les Lettres Paten tes 
en question, lesquelles sont nulles a leur face mfeme ; 

Considerant 1° qu'en supposant les Lettres Patentes vala- 
bles, cependant elles ne pourraient conferer aux demandeurs 
plus de droits qu'en possedait le Souverain lui-m6me, lequel ne 
pent par aucun octroi, empecher la libre navigation des rivieres 
navigables, ni qu'on se serve des rivages de ces rivieres pour les 
besoius de la navigation, ni y imposer des droits ; 2° que la 
Riviere St. Maurice, a Tendroit ou les bateaux a vapeur de la 
defenderesse ont hiveme, est navigable, et que la navigation des 
vaisseaux d'un lieu k hn autre sur les rividres navigables en 
cette Province, etant forcement arrStes une partie de Tautomne, 
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rhiver et une partie du printemps, les vaisseaux sont mis en ''^T^"^ 
hivemement pendant ce temps, soit dans le fleuve, soit dans cesj^.^^'^i^g 
rivieres, ce qui appartient encore k la navigation ^et n'en saurait ^^^' ^'** 
6tre s6par6, et donne les m^mes droits tant sur les rivieres ou ils 
hivernent que sur leurs rivages, pour les y mettre 6t tenir en 
surete, les greer et d6gr6er, les garder et surveiller, et les visiter 
au besoin ; 3^ que les demandeurs n'ont pas construits de quais 
ni fait d'autres ouvrages sur le lot de terre en eau profonde sus- 
mentionn6 ni sur le rivage, x>our Futility de la navigation ni 
pour rhivemement des vaisseaux, de maniere k pouvoir deman- 
der une indemnity ; qu^ainsi les demandeurs n*ont aucun droit 
d'exiger aucune somme d'argent de la dfifenderesse x>our Tusagc • 
et occupation de la place ou les bateaux k vapeur de cette der- 
niere ont hivem6, ni pour le passage de ses employes sur le rivage 
de la riviere au m6me endroit ; 

Consid6rant que le terrain sur lequel les employes de la 
defenderesse ont pas66 et repass^ est inculte ; que ses employes 
passaient ainsi dans des sentiers battus depuis nombre d*ann6es 
pour se rendre au chemin public qui est proche de la cote de la 
riviere en cet endroit, et ou beaucoup de personnes 6taient dans 
Tusage de passer presque joumellement, et qu'ils ne paraissent ' 
pas y avoir caus6 de dommages ; qu'il ne parait pas que les de- 
mandeurs ni leur pr6d6ces8eur aient jamais fait defense k qui 
que ce soit d*y passer ; qu'ainsi les demandeurs ne peuvent pas 
demander de dommages a la defenderesse ; en consequence, de- 
clare les dites Lettres Fatentes nuUes k lefar face mfime et, d'abon- 
dant, les annulle et met k n6ant ; deboute les dits demandeurs 
de leur action en la pr^sente cause, et les condamne aux depens. 

Gervais Sf G&in, pour les Demandeurs. 

Wm. McDougQll^ C. H., pour la Defenderesse. 
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CIRCUIT COURT, QUEBEC. 

20th NOVEMBER 1877. 

Coram Gabon, J. 
BRYANT V. FITZGERALD. 

Hrld: — That a peraon receiving money in payment of u certain debt, cHtuiot retitiii 
therefrom, without the debtor's coment^ the amount of a pre-cxinting debt. 

The defendant sold plaintiff certain groceries, and received, 
in payment, a bank note, from which, after deducting the price 
^ of them, he also retained the price of other effects previously 
sold to plaintiff, to whom he offered the balance. 

This was refused by plaintiff, who thereupon demanded his 
% money back, and meeting with a refusal, left the groceries just 
purchased, in tl^e defendant's store, and sued him for the amount 
of the bank note. 

The court held that defendant had no right to retain the 
money and rendered judgment against him, with costs of suit. 

B^tlnnl Sc RotUeatt, for Plaintiff. 

Molonffy for Defendant. 
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.5 FEVRIER, 1878. 

Coram McCoRD, J. 
VENNER V. SEaUY et al, 

JuuK: — P Qu'une d^clamtion ne pent Otre amender, ni par ramendeniciu la nature 
de la demande eot chang^e 

2^ Que c'eot changer la nature de la demande que de rielamer pur sii 
declaration amend^e line aomme, en veitu d'un contrat de prix, en nlieguant 
un billet promiflsoire comme reconnaissance de la dette, quand, par la d^ciani- 
tion premidre, on ne r^clamait la somme qn'en yertu du dit billet promiasoire. 

Cette action fut intentee contre les defendeurs Seguy et 
Lemonier sur un billet promissoire que 1^ dem^ndeur alleguait 
avoir 6t6 fait par le defendeur Seguy a Tordre du d^fendeur Le- 
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monier, et avoir cte ondoBse par ce demier, ot subscqueramont ^*»»". 
transjiorte an demandeur pour valeur re^ue. Cet allegue du*^^ •*•'•• 
demandeur etait erronne ; car eii realitfe le billet etait fait paya- 
ble a Lemonier personnellemeiit et non pas a son ordre, de sorte 
que celui-ci n'avait pu le transporter au demandeur par simple 
endossement et qu'a la face m£me du billet il n'apparaissait pas 
de lien de droit entre le demandeur et le dfefendeur Seguy. 
Avant contestation liee le demandeur fit motion pour amendcr 
sa declaration comme suit : " que les d^fendeurs doivent tm do- 
'' mandeur cent piastres et dix-huit centins, pour aut ant en ar- 
'' gent prdte pour laquelle somme les defendeurs donnerent au 
" demandeur un billet promissoire signe par le dit Seguy et 
** endosse par Lemonier comme aval," appuyant sa motion sur 
Particle 53 du Code de Procedure Civile. Le dfifendeur Seguy 
pretendit que la motion ne pouvait 6tre accord^e, attendu que 
d'apres la demiere partie du m6me article 58 C. P. C, un amen- 
dement ne pent 6tre permis s'il change la nature de la demande 
et que dans ce cas-ci Tamendement changeait la nature de la 
demande, parceque par la declaration premiere le d6fendeur est 
poursuivi pour une dette commerciale, laquelle se prescrit par 
cinq ans et pent avoir ete cre^e par toutes sortes de contrats, 
vente, louage, etc., et qu*en matieres commercials les lois qui 
regissent la preuve sont toutes speciales, et que par la declaration 
amendee le d6fendeur serait poursuivi pour une dette civile, 
creee par un contrat de droit civil, le contrat de prix, dette pres* 
criptible par trente ans et dont la preuve ne pent 6tre faite par 
tcmoins. La motion du demandeur est rejet^e. 

Motion rejeteo 

R, Chambers, pour le Demandeur. 

Alfnd Clouiier, pour le Defendeur Seguy. 
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SUPERIOR COURT, QUEBEC. 

25th FEBRUARY, 1878. 

No. 2546. 

Coram Meredith, C. J. 

BERTRAND et uxor vs. POULIOT. 

« 

Hi£Lp:->TJiat the huabaod and wifsi oommon as to properly, may sue togetkei (or a 
debt due the community. 

That the marriage of the Plaintiffii| if admitted, need not be proved. 

Per curiam. — In this case the plaintiffs, who are husband 
and wife, oommuns en biens^ sue for a debt, which the defendant 
undertook to pay by a notarial instrument, in which it is ad- 
mitted that the debt in question ^' est tomb^e dans la communaut^ 
*' qui existe entre le dit Franfois Bertrand et son ipouse,'' the plaintiffs. 

The defendant contends that the female plaintiff has been 
improperly made a party in this cause, and has cited numerous 
authorities as supporting his contention. Those authorities 
show, as indeed is quite certain, that the plaintiff Bertrand 
might have sued alone. 

The words of the Custom, even as to the moveable actions 
of the wife, are ^^etpeut le dit man agir seul,^^ (1) and those of 
the Code are to the same effect " he may exercise alone all the 
** moveable and possessory actions which. belong to his wife." 

But I know of no law which prevents a husband and wife, 
common as to property, from suing together for a debt due to 
the community. 

The defendant cited some judgments rendered since the 
passing of the registry law dismissing, in so far as the wife was 
concerned, actions brought against husband and wife as communs. 
These judgments, as I believe, were rendered on the ground 
that during the community there was no necessity for a judg- 
ment against the wife commune^ and that a judgment against 
her might subject her to a greater liability than allowable 

'' —II. I ■■..-, _ -— ■ . . _ l i j ii ■» 

(1) Art, 233 C. de p. 
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nnder 36th section of the registry ordinance, reproduced by our ^^t*???* 
Code. But there is a sufficiently plain difference between a poSioi. 
condemnation against ^femme commune^ and a judgment in her 
favor ; and I cannot see that a judgment awarding to a husband 
and wife, communs en biens^ a debt due to their community would 
infringe any rule of law or principle of justice. 

Mr. Justice Taschereau, shortly before his elevation to the 
Supreme Court, had to adjudicate upon an action against a hus- 
band and wife communs en biens, the plaintiff was the Hon. Gr. 0. 
Stuart, Judge of the Court of Admiralty, the defendants being a 
Mr. Charlton and his wife. Judge Taschereau, after giving the 
subject full consideration, and being aware of the rendering of 
the judgments already spoken of, maintained the action as well 
against the wife as against the husband, but he was careful to 
frame his judgment so as to prevent it from being, in letter or 
spirit, opposed to the provisions of our law passed for the pro- 
tection of married women. And in a subsequent case in the 
Court of Review (1) he maintained the same doctrine. 

• 
I made a note of the judgments so rendered by Mr. Justice 

Taschereau, when the second judgment was given, but not of 
the authorities upon which they were founded. I find, however, 
that those judgments are in accordance with as high an autho- 
rity as can be cited on such a subject, the opinion of Pothier, 
which is to be found in No. 473 of his TVait€ de la Commvnaut6, 
cited, I may observe, by the defendant. Pothier after mention- 
ing the general principle already adverted to, adds : 

" Quoique ces actions qu'on a centre la femmepuissent 6tre 
'' valablement intentees et poursuivies contre le mari seul, n6an- 
'' moins un creancier de la femme a int^rfit d'assigner le mari et 
" la femme afin que la condamnation qu'il obtiendra contre le 
** mari et la femme lui donne une hypothSque sur les biens 
" de la femme." 

If the husband and wife, communs, may, as Pothier says, be 
sued jointly, I can see no reason for saying that they may no^ 
sue in the same way. 



II) 1638, Langevin vs. Galameau, Febraary 1872. The case of Staart Vs. Charlton 
d 112. was a short time preTiously, 
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B<*rtrari(1 



It is satisfactory to be able to refer to authorities such as 
roJuot. those just quoted, but even if I were not aware of them, I would, 
upon general principles, have decided in the satne way. 

ft • 

r 

It was also contended that the marriage of the plaintiffs 
was not proved ; but it is expressly admitted, and I am not 
aware that a judgment condemning the defendant to pay a 
debt which she has acknowledged to owe to the plaintiffs as 
communs en Mens can affect any question of public order. 

Admissions of the same nature, in cases less favorable than 
the present, have been received in several cases, as well by the 
Superior Court as by the Court of Review, in this district. (1) 

The judgment, which is in favor of the plaintiffs for $3,000 
and interest, is fully motive. 

Seeing that by the deed styled '' acte dCaccorcV^ of the 29th 
August 1876, executed before Charlebois, N. P., the defendant as 
surety for one F. X. Garant promised and undertook jointly and 
severally with him, and for the consideration in the said acle 
([accord set forth, to pay to the plaintiffs a certain sum of $3,000, 
and in and by the said deed it was expressly declared and ad- 
mitted that the said debt and interest belonged to the commu- 
nity of property existing between the plaintiffs as husband and 
wife ; • 

And seeing that although the said Frs. Bertrand might 
alone have instituted the present action as head, chef^ of the com- 
munity of property existing, as admitted by the said deed, 
between him and his said* wife, yet that there is nothing either, 
in law or reason to prevent the plaintiffs from claiming the said 
debt by a judicial proceeding in the same way as the defendant 
promised to pay the same by an extra-judicial contract, and 
seeing that the defendant hath no interest whatever in objecting 
to the said female plaintiff being a party in this cause ; 

« 

It is considered and adjudged that the defendant do pay to 



(1) April 1876, 8. C, Dubeuu vs. J^clerc and Hamel. 30 May 1877, Lamontagne 
ct uxor V8. Gingraj«, judgment by CaKauU, J., confirmed by MerecHth, Ktiiart, Caron, J.J. 
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the plaintiffs as being so commtim en biens, the said sum demanded '^\*{,*"''» 
with interest and costs. poJi'm. 

Judgment accordingly. 
Alley a Sf Chauveau, for Plaintiffs. ^ • 

Dechefie, for Defendant. 
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QUEBKC, 5 MARS. 1878. 

No. 86. 
Coram DoRiON, J. C, Monk, J., Ramsay, J., Tessieb, J., Cross, J 

KINGSBOROUaH et POWND, 

1>4CLARATI0N DE PATERNITY — ^s£DUCT10N. 

JcuE . — Qu'une pounuite en declaration de (laternit^ et demande dc penMion iH>iir 
Tenfant pent £tre joints ik Taction en dommagea par la mftre, r^ultant de 
la aeduction. — Ces deux cliefa de pounuite ne Ront ni incompatibleH, ni 
contradictoires. 

La mdre peut porter raclion en son propre notn, Bans qu'eile aoit nomm6e tutrioe. 

Le Juge Tessier prouonce le jugement de la cour ainsi qu'il 
suit : 

Le present appel est d*une demande en declaration de pa- 
ternite et en dommages. 

L*Intim^e Martha Pownd, fille majeure, rSsidant dans le 
canton d'ln verness, a poursuivi Tappelant Thomas Kingsborough, 
pour le pere d'un enfant qu'elle a mis au jour le 14 juillet 1874 
k Inverness ; elle reclamait en mfime temps que le dfefendeur fut 
condamne k lui payer une pension annuelle pour le soutien de 
cet enfant depuis sa naissance jusqu'a Tftge de 20 ans, a raison 
de $200 par an, et de plus des dommages pour la mdre au montant 
de sept cent cinquante piastres. 
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^roifh*" ^ jugement a 6t6 rendu le 26 juiu 1877 declarant le defen- 

rownd' ^^^^ ^^^ ^^ Tenfant, et le coudamnant a payer a list demande- 

resse pour la nourriture, les soins et r^ducation de Tenfant 

jusqu*a ce qu'il ait atteint T&ge de 16 ans une rente ou pension 

de $30 par chaque trois mois a compter de la naissance de Ten- 

fant et les d6pens. 

« 

G'est ce jugement qui est mis en appel, et 11 s'agit d'examiner 
s'il est d'accord avec la loi et la preuve faite en cette cause. 

L'appelant a oppos6 plusieurs defenses en Cour InKrieurc. 

1° Le defendeur a plaid6 litispendance, alleguant que par 
une action pr6c6dente la demanderesse a r6clam6 des dommages. 
II suffit de dire que le jugement qui est soumis a la revision de 
cette cour n'accorde aucuns dommages, de sorte que Tappelant 
n'a pas a s'en plaindre ; il suffira, en r6formant les motifs et le 
dispositif de ce jugement de d^bouter la portion de Taction qui 
reclame des dommages pour la demanderesse. 

II est en effet en preuve qu'en 1874 la demanderesse avait 
porte une action en dommages resultant d'une promesse de 
mariage ; mais cette promesse n'ayant pas 6t6 prouvee, Taction 
a ete avec raison dfebout6e. 

En 1875 la demanderesse a port6 une seconde action en 
dommages resultant seulement de la seduction sans all6guer 
la promesse de maiiage ;• c'est cette action qui parait fetre encore 
pencjante. 

2°. La seconde objection du d6fendeur est que la demande- 
resse aurait cumule dans la m6me action une poursuite en de- 
claration de paternite et demande de pension pour Tenfant, avec 
une action en dommages pour la mere, resultant de la seduction. 
Ges deux chefs de poursuite ne sont ni incompatibles ni contra- 
dictoires, et la Cour Inferieure a bien jug6 en rejetant ce moyen. 

3°. Le defendeur objecte encore que la demanderesse ne 
pQuvait pas en son propre nom, poursuivre en declaration de 
paternite et pour pension de Tenfant, sans se faire nommer tu- 
trice a Tenfant. 

Cette objection a quelque force, et il semble, en elt'et, d'apres 
les principes genferaux, qu'elle eut mieux fait de se faire nommer 



0t 

Pownd. 



COUR DU BANC DE LA REINE, 18?8. 18 

tutrice et de prendre cette , qnalite, quoiqu'il apparaisse qu'elle ^jj*'^ 
ait ete plus tard nomm6 tutrice k cet enfant. 

Neanmoins la jurisprudence dans I'ancieu droit fraufais, et 
on bon uombre de causes d6cid6e8 par nos tribunaux, ont main- 
tenu Taction de la mere en son propre noxn, sans qu'elle fat 
nommee tutrice. 

Foumel, Traite de la seduction, page 2G. " La fille majeure 
" qui s'est laissee abuser a le droit de former Taction en declara- 
*' tion de paternity, soit pour charger Tauteur de sa grossesse de 
'' Teducation de Tenfant, soit pour obtenir des dommages inte- 
'' rtts." Foumel, p. 129. 

Toullier, vol. 2, No. 937, en parlant de la difference entre le 
droit actuel en France et Tancien droit dit : 

" Dans Tancien droit une fille etait libre de diriger une 
" action en declaration de patemite centre celui qu'elle croyait 
'* ou qu'elle disait 6tre le pere de son enfant. II suffisait, pour 
" reussir, de donner des preuves de frequentation et de familia- 
" rit6 entr'elle et celui qu'elle accusait." Notre Code, art. 241, 
ue change pas le droit ancien, et conserve la recherche judiciaire 
de la patemit6 k I'enfant ; mais cela n'exclut pas le droit d'action 
de la mere. Toullier est cit6 au bas de cet article' 

En 1821, il en a ete ainsi decide dans la cause de Mathieu 
v$. Litaurneau, Robertson's Digest, page 183. 

En 1871, Bilodeau vs. Tremblay^ 8 Revue Legale, p. 445, il 
a ete d6cid6 que la mere d'un enfant ill6gitime " a en son propre 
' nom, et sans 6tre nommee tutrice k son enfant, une action 
" contre le pere en declaration de paternit«! et • pour le soutieu 
" de I'enfant." 

La m6me doctrine parait avoir prevalu en Cour d'Appel, 
Patoille vs, Desmarais, 1 Lower Canada Law Journal, p. 58. 

Mainteuant le defendeur ayant aussi produit une den^ga- 
tion g^nerale, il faut considerer si la preuve de connection et de 
paternite est suffisante. 

II appert qu'a Tepoque de cette intimite criminelle entre les 
parties le defendeur, jeune homme non marie, un pen plus Sge que 
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K'n**^- la demanderesse, possedait une terre voisine de celle ou vivait la 
pownd. demanderesse, avec ses pere et mere et une plus jeune sceur. Ix* 
defendeur n'avait pas demaison sur sa terre. et quand il est venu 
pour cultiver cette terre et faire sa recolte dans Tautomne du 
1873, il se retirait souvent de jour et de nuit dans la maison de 
la demanderesse. La mere et la soBur prourent que le defendeur 
visitait souvent la demanderesse et que plusieurs fois ils out 
couch6 dans la m6me chambre. La m^re essaie de s'excuser en 
disant qu'elle croyait qu'ils se marieraient ensemble, sans tou- 
tefois prouver aucune promesse de ce genre. 

» 

Le defendeur a passfe Thiver aux Etats Unis, et a son re tour 
lorsqu'il lui a ete dit par John Greenlay, temoin entendu, que 
lui le defendeur etait accus6 du fait, il a fait des demis aveux. 

A cela on pent ajouter comme simple confirmation du fait 
deja prouyg la declaration de la demanderesse qu'elle a faite 
sous serment le 20 mai 1874, qu'elle 6tait enceinte des ceuvres 
du dfefendeur du 15 octobre 1873, et en efFet a une date corres- 
pondante justement de neuf mois, elle a mis au jour Tenfant en 
questictn, lequel est encore vivant. 

II est vrai de dire que le dfefendeur a prouve par des temoins 
des faits particuliers contraires a la chastete de la demanderesse ; 
mais ces faits sont subs^quents au 15 octobre 1873, et cela ne 
d6truit pas la culpability du defendeur. 

Sous ces circonstances, cette cour se trouve obligfee de con- 
firmer le jugement rendu, mais en le r6formant, en retranchant 
le montant des arrerages de pension accord6s par le jugement 
precedant Taction, parcequ'ils ne sont pas demand^s dans les 
conclusions de la demande, mais fesant courir simplement Cette 
pension du jour de Tassignation, 22 mars 1876, ainsi que deman- 
de, avec les frais tant de la Cour Inferieure que de la presente 
cour contre Tappelant. 

Jugement en consequence. 

Setvell Sf Gtbsone, pour Tappelant. 

Austin, pour riuiimre. 
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VICE ADMIRALTY COURT, QUEBEC. 

tUh JANUARY 1878. 

Present Hon. G. OkKll Stuart. 
THE NORMANTON, action of curwen, et al. 

Where a cluliu fur damages awarded in a case of coIiHion was rcduce<l by more 
tlian one third, 

IIrld : that the oonta of Reference to die Begistrar and MerchanU 8bould be borne by 
the cUimant althoagh his suit was for a smaller sum of which the amount 
allowed and interest thereon would be less than a third. 

On the 28th of April 1876 a reference was made to the 
Registrar and Merchants to settle the damage done' to the N. 
Churchill by the Normanton in a case of collision. The claim 
submitted to them was for $35,466.38 from which they have* 
after a long and careful enquiry, struck off $13,896.11, more 
thtin one third, and the question now is, whether the admiralty 
rule which subjects a suitor in such cases to the costs of the 
reference should apply. A first report of the Registrar and 
Merchants allowed the sum of $20,168.98 with which each party 
was dissatisfied. Each contested the report. The owners of the 
iV. Churchill persisted in claiming the amount struck off by the 
Registrar and Merchants, and the owners of the Normanton con- 
tested the principle upon which they had acted instead of which 
they contended that the N. Churchill was so materially damaged 
that she should have been treated as a total loss. Judgment 
upon these contestations was rendered on the 12th of October 
last by which no further change was effected than the addition 
of three items to the amount allowed by the report forming^ 
sum of $1,401.29 which leaves the amount struck off still more • 
than one third. This result was obtained upon a renewed re- 
ference to the Registrar and Merchants, and is to be found in a 
second report made by them. The first and second reports are 
to be considered as one, and the questions now submitted which 
were reserved by the last mentioned judgment are as to the pay- 
ment of the costs of the reference and the costs of the two con- 
testations of the report. Two motions have been made and the 
parties have been heard upon them. By one the owner of the 
Normanton prays that inasmuch as by the reports of the Regis- 
trar and Merchants, more than one-third of the claim was struck 
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'Silnton." ^ff» *^® owners of the N. CliurdiUl should pay the costs of referen- 
ce, and by the other the owners of the N, ClmrcIiUl aSk that inas 
much as the amount of security given by the owners of the Nor- 
manton was $31,000 and th^ sums allowed with interest which 
amounted to $23,584, would bring the amount to less than one- 
fourth of that sum,*the costs of reference should be allowed to 
the owners of the N, Cliurchill, It is quite a mistake to suppose 
that because bail was received to the amount of $31,000 in favor 
of the N, Churchill^ the power of adjudication by this court was 
restricted to that amount. The claim of $35,466.88 is in excess 
of the bail given by $4,466.38, and evidence very voluminous 
has been adduced to support it in its entirety. It is not to be 
supposed that the owners of the N. CImrchill adopted this course 
without ah object or as an idle amusement but on the contrary 
to give effect to the entire claim in some form. It may be that 
where an excess over and above the amount of bail for the 
release of the ship has been established this court will 
allow a second arrest of the ship to make up the deficiency, 
or do as was done in the case of the T^miscouata (a), where, 
the amount of the bail being insufficient to cover the amount of 
a judgment and costs, the defendant was personally condemned 
in the latter. As respects the introduction of interest to increase 
the claim as allowed, this formed no part of the reference, and 
the rights of the parties are to be determined by their relative 
positions upon the entry of the suit, and therefore cannot be ap- 
plied as desired. 

• 

Now as respects the contestations of the report of the Regis- 
trar and Merchants it is to be observed that the owners of the N. 
Churdull have gone into evidence and have failed to the extent 
gf $13,896.11 and succeeded to the amount of $1,401.29. The in- 
curring of all the expense attending this contestation as respects 
evidence was unnecessary as the whole subject had been thorough- 
ly investigated before the Registrar and Merchants and the evi- 
dence already adduced was sufficient. Had the contestation of 
the owners of the N. Churchill been limited to the three items 
which have been added by the second report they would have 
been allowed their costs. On the other hand, the owners of the 
Normanton have contributed to an unnecessary contestation by put- 



(a) Spink's R. 203. 
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ting in issue a vital principle which. if conceded would have re- ^^Ji^'jJJj;" 
duced the claim of the N. Churchill much more. Had the owners 
of the Normanton instead, acquiesced in the items allowed by the 
second report without contesting further they would have been 
entitled to their costs. As it is the parties have each provoked 
a long and unnecessary litigation which impipises upon this 
court the necessity of declaring that each party must bear their 
own costs on the contestations of the report. 

The re§ult of the entire litigation in this matter is that the 
second report of the Registrar and Merchaaits as amending their 
first report stands confirmed. The judgment of this court now 
settles tlie amount of damages awarded to the N. Churchill at 
the sum of $21,5*70.2^^0 bear interest on $1,500 from 28th April 
1876, and on $20,070.27 from the 8rd of May 1876, with the 
costs of suit as already awarded, at the same time condemning 
the owners of the N, Churchill in the costs of reference on each 
report and declaring as respects the contestations of the first 
report no posts be awarded to either party. The motion on the 
side of the Normanton as respects the costs of reference is al- 
lowed and that on the side of the N. CliurchUl for the same 
object is rejected with costs. 

Langlois^ Angers Sf Larue, for the N. Churchill. 

Andrews^ Caron Sf A'^^^f^^^j for the Normanton. 
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COUR DE RfiVISION, QUfiBBC. 

Coram Meredith, J. C, Stuart, J., CASAUiiT, J. 
LAUZON vs. THE QUEBEC STREET RAILWAY COMPANY, 



CHEMINS DE FER — EXPROPRIATION — DOMMAOES — MUNICIPAUTE. 

J Doi : — 1^ Que I'acte d'inooqporation de la d^fenderesM autorisait la Corporation de 
8t-Sauvenr h Ini permettre de oonsiroire nne vole ferree dans le chemin od 
elle Ta miB, et d*y faire lee travaoz n^oefvaires pour cet oY>jet 

2® Que la defenderease, en nivelant et ezhauflBant le cheniln pour y 
conKiruire la dile voie ferrfie, n'a pas outrepaas^ lea droits que Ini oonfcrait 
son oontrat avec la dite Corpontiony ni oette deinidre, en Vy sutortnnt, les 
Iiouvoird que>lui donnait la loi. 

« 

3° Que le recours en dommage des propri^tairee riverainsi ai dans ce 

can lis en avaient auenn, ^tait contre la municipality et non contre la d^fende- 

reaae ; et que I'augnieotation de valeur que lee traTauz avaient donn^ jl leur 

propri^t^ deyait,8i elle I'^galait ou Texc^dait, compenaer rindemnit^ r^lam^e. 

Casault, J. : 

Uii atte de la ci-devant Province du Canada, 27 Vict, 61, 
autorise la Corporation qn'il cree a construire nne voie ferree sur 
la me St. Valier, jusqu'a la barricre de *pf age, dans la banlieue 
de Quebec, sur tons les chemins et tontes les rues de la cite et 
de la banlieue de Quebec, sur lesquels elle en aura obtenu la 
permission de la Corporation de Qu6bec (section 4) ; la section 5 
dit que les lisses du chemin autoris^ auront le m^me niveau que 
la rue, et la voie ferree aura autant que possible la mfime d6cli- 
vit6 (grade), '' La cite de Quebec, les municipalit^s adjacentes 
" ou aucune d'elles, et la dite compagnie sont par le present 
" respectivement autoristes, a faire et k passer des arrangements 
*' ou stipulations au sujet de la.construction du dit chemin de fer 
'' et de tons les travaux qui s'y rattachent, et de la circulation des 
" chars, sujets aux restrictions contenues dans le present acte ; 
" k passer des reglements, et quand toutes les parties seront de 
" cet avis, k les amender, abroger ou r^tablir auz fins de donner 
*^ suite k tels arrangements ou stipulations, et contenant toutes les 
^^ clauses, dispositions, regies et reglements necessaires pour la 
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" gouveme de tons les inU'ressC'S et pour les faire mettre k ex6- i*"^". 
" cntion, etc., etc." . J'-^'lliS! 

way Co. 

Le Conseil Municipal de St. Sauveur, agissant en verhi de 
cette disposition statutaire, a le 11 aout 18 Y8, rfesolu d'accorder 
k la defenderesse, le droit de passage dans la partie de la me St. 
Joseph qui s'etend entre les rues St. Ours et St. Yalier, entr'au- 
tres conditions aux suivantes : " 1® La Compagnie des chars 
" urbains nivellera la dite partie de la rue St. Joseph dans toute 
" sa largeur sur un bon fonds en pierre reconvert en macadam , 
" 2*^ les lisses devront occuper le milieu de la dite rue St. Jo- 
" seph." 

En execution de cette resolution, un contrat notarie a etc 
passe entre les deux corporations par lequel la municipalite de 
Sauveur a confer6 le droit a la d6fenderesse de construire une 
voie ferrfee sur le milieu de la partie susdite de la rue St. Joseph 
aux conditions suivantes qui ne sont que la repetition de celles 
adoptees par le Conseil Municipal de St. Sauveur : " The said 
" Quebec Street ;Railway Company shall keep in good repair 
^ the roadway between the rails and also make necessary repairs 
** to the roadway one foot on each side of the track in wood or 
" stone or by macadamizing at the Company's option, and on a 
** level with the rails which said track, it is well understood, 
" shall be in the centre of the street- ' 

' '' It is understood and agreed that the said company shall 
'' and will, at the commencement, grade or level the road on 
" each side of the track to the footpaths, the same to be done 
" with earth, clay or stone at their option, but will not be bound 
*' afterwards to keep Jhe same in nepair beyond the width of 
" twelve inches from the rails." 

La d6fenderesse, en vertu de ces conventions, a nivele la 
partie stipxd^e de la rue St. Joseph. II parait qvCk Tendroit ou 
se trouve la propri6t6 du demandeur, sur cette partie de la rue 
St. Joseph, il y avait un foss6, (des t^moins disent un bourbier) 
impassable k certaines saisons de Tannee et faisant a cet endroit 
la rue beaucoup plus basse. La d6fenderesse a la hausse le 
niveau de la rue entre les trottoirs de maniere a le faire corres- 
pondre aux autres parties et k 6tablir dans le parcours de la rue 
une gradation usuelle n^cessaire pour line voie ferree. Ces 
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Laoson, ttavaux oiit augments la hauteur de la rue a cet endroit de 2 pds. 
wrtS^Riu- 9 pouces au centre et 2 pieds au trottoir ( rapport d'expert ). Le 

''•^ ^ demandeur se plaint par son action de cette 6l6vation par la 
d^fenderesse du niveau de la rue qu'il dit 6tre contre la loi, et 
avoir obstru6 les portes de sa maison et de la fabrique qui la 
joint, et en avoir rendu Taeces difficile et mSme dangereux, et 
il conclut a ce que la d^fenderesse soit condamn^e a remettfe les 
lieux dans T^tat ou ils 6taient, ou k hausser le trottoir et ses 
b&tisses proportionnellement a la rue mfime, et a d6faut de ce 
faire dans le d6lai a6tre fix6 par le tribunal, a une condamnation 
contre la compagnie a $400 de dommages. 

La defenderesse a oppose d cette demande une den^gation 
generale et une exception ou elle allegue que cette partie de la 
rue St. Joseph est dans la municipality d^ St. Sauveur et sou$ 
le controle de son conseil municipal, les conventions susdites 
entre elle et cette municipalit6, Tex^cution des travaux stipules 
sous le controle et avec Tapprobation du dit conseil, et que la rue 
a cet endroit n'6tait que le lit d'un ancien fosse, et 6tait pres- 
qu'impassable. 

Qu'elle avait mis la rue en bon ordre et I'avait amfelioree, et 
que les travaux qu'elle y avait faits avaient augmente la valeur 
de la propri6t6 du demandeur. 

La preuve etablit^cette augmentation et aussi que tentretien 
du chemin et des trottoirs 6taient a la charge des proprietaires 
riverains, que le trottoir du demandeur ne consiste qu'en quel- 
ques planches d6tach£es, et que la rue en cet endroit 6tait a cer- 
taines saisons impa8sa]>le. Louis Th£rien t6moin du demandeur 
et propri6taire du c6t6 oppos§ de la rue Mt : " Le chemin que la 
'' defenderesse a fait vis-a-vis chez nous et chez' Lauzon, cause 
" un grand bien par le fait que cela nous d^barrasse de Tentre- 
" tien d'une partie considerable du chemin. Nous avons k en- 
" tretenir mainten'ant environ *I k S pieds chacun, Lauzon et 
^' moi, et la defenderesse Ta bien fait, et nous n'avons pas encore 
" eu d'ouvrage a faire pour I'entretien de ce chemin." 

Tous les temoins de la defense sont unanimes quant k Taug- 
mentation de valeur de la propriety du demandeur. Charles 
Baillairge, ingenieur de la Cite, et comme tel surintendant de 
ces chemins, dit : " The works of the defendant are a great im- 
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' provement to the roadway," et plus bas *' I consider that the ^°^"» 
" levelling of the street is an improvement for the plaintiff's IJ'^^'S^f- 
" property, although there is some inconvenience just now from ^^ ^' 
" the fact that the sidewalk opposite his property is not made 
" level with the street ; the plaintiff's sidewalk is rough and 
" loosely boarded." II dit en transquestion que tout ce qu'il faut 
est de relever le trottoir, et rehausser la porte de la batisse en 
bois seulement, d6penses que les experts 6valuent a $35.00, et 
dans leur r^ponse a la 6eme question de la reference, les experts 
eux-mfimes disent qu'ils ne voient pas d'autres depreciations 
aux b&tisses. 

Samuel Moore, le surintendant a I'emploi de la defenderesse^ 
et William Mooite, I'ingenieur sous la direction duquel les tra- 
vaux out 6te faits, disent que les t^avaux qui ont 6te faits ont 
considerablement augments la valeur de la propri^te du deman- 
deur. S'ils 6taient seuls leur. temoignage n'aurait pas autant de 
force ; mais outre MM. Baillairgfe et Th6rien, il y a encore M. 
Seymour, un ingfenieur qui dit : " I look upon the works in 
" question as a public improvement calculated to augment the 
" value of surrounding properties." 

David Bell : " I consider that the works made by the defen- 
" dants have rendered the plaintiff's property more valuable 
" than what it was," et plus loin il dit : " I consider that the 
" value of the lot where the wooden building is, is enhanced 
" in value by dot^ble." 

James Dinning : " The works made by the defendant are a 
" public improvement aj^d add to the value of property on both 
** sides of the street at that particular place," et plua bas : " I 
" consider that the building of the road by the defendant has 
" augmented, the value of the property, and the lot of ground 
" alone is to-day worth more than the ground and building pre- 
" vious to the work." 

En fin Franpois-Xavier Saucier dit : " Les travaux de la de- 
" fenderesse, en nivelant la rue a I'endroit en question ont beau- 
" am6lior6 la voie publique. Avant les travaux, la rue a cet 
" endroit 6tait tres-mal tenue ; c'etait presqu'un bourbier dans 
" certains endroits, vis-a-vis la proprifete de LauzOn surtout.*' 

Voici une amelioration publique qui a fait uu bon chemiii 
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Union. 14 ou 11 ii'y avait qu'un bourbier, qui a substitufe a TentTetieii 
siiie^'SlSu ii6cessairement dispendieux de ce chemin impassable quelques 

way Co. pieds senlement d'un bon macadam, qui a angment6 considera- 
blement la valeur de la propri6t6 de la personne tenue k Tentre- 
tien de ce chemin, et qui ne requiert de lui que $35.00 de d6- 
pense en tout et partout, et le jugement lui en accorde $155.00. * 
II faut remarquer que I'interlocutoire ne laissait pas les experts 
libres de dire si Taugmentation de la valeur de la propriete ne 
compensait pas la depreciation faite aux bfttisses, et n'excedait 
pas le cout des ouvrages qu'ils indiquent k leurs rfeponses a la 
3me et 4me question que leur posait la reference. 

■ 

II faut bien aussi remarquer que leur rfeponse cinq est ne- 
cessit^e par la question de la reference, mais que, dans leur 
sixieme reponse, ils ne comprennent pas le cout de cet ouvrage 
dans ce qu'ils disent ^tre la seule depreciation que souffrent 
actuellement les bfttisses. Leur reponse merite d'etre reproduite 
en entier. 

Reponse a la sixieme question : ** A part les montants par 
nous alloues pour relever le trottoir (reponse k la 8me question 
$20.00) et la porte de la b&tisse de bois (reponse k la 4me ques- 
tion $15.00) nous ne voyons pas de depreciations aux bSitisses en 
aucune autre manidre." 

II est evident que le jugement est pour $120.00 de plus que 
n'ont rapi>orte les experts. Ils etaient obliges de repondre k la 
question de la reference (la 5me) leur demandant ce que coute- 
rait Texhaussem^nt >le la b&tisse, et ils disent $120.00, mais 
lorsqu'gu leur demande, a la sixieme question, la valeur de la 
depreciation des b&tisses, si elles xestent telles qu'elles sont, 
ils repondent qu'apr^s Texhaussement du trottoir et de la porte, 
ils ne voient paa de depreciations aux b&tisses en aucune 
maniere. Or les travaux que demande le trottoir ne sont pas 
une depreciation k la b^tisse, mais pour le proprietaire riverain 
une charge dont il ne pent pas r6clamer la valeur a titre de 
dommage a sa propriete. 

Les defendeurs se plaignent que le jugement accorde plus 
que demande en ce qu*il les condamne au paiement d*une somme 
d'argent, tandis que les conclusions de Taction etaient alterna- 
tives. U semble qu^outre ce defaut dans la condamnation, le 
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jugement accorde S120.00 de plus qa'6tabli, que la seule depr6 
elation prouvee est de $16.00 et en y ajoutant mfeme le cout deJJiSjuii 
Texliaussement du trottoir, le demandeur n'en souffre qu'au mon- "^ 
tan^ de $85.00, somme qui est plus que compensee par Taugmen- 
tation de valenr de la propri^t^ du demandeur. $20.00, cout de 
Texhaussement du trottoir^ ne donnentque $1.20 d'int6r6t annuel, 
db qui doit 6trebien moins que le cout d'entretien du chemin dans 
Tetat ou il Malt. 

II faut aussi temarquer que la question 3 de la r6f(§rence ne 
se contente pas de demander le cout de Texhaussement du 
trottoir, mais aussi celui de Texhaussement du terrain dessous, 
ouvrage inutile, et que ce serait forcer la d6fenderesse k faire un 
ouvrage bien meilleur et bien plus dispendieux que ne T^taient 
les quelques planches d6tach6es (loose boards) qui composaient 
le trottoir du demandeur. 

Le statut ci-dessus cite confere a la defenderesse le droit de 
construire une voie ferrfee dans les rues de la cit6 de Quebec et 
dans celles des municipalit^s voisines, apres conventions sp6- 
ciales avec les corporations. La rue, a Tendroit en question, est 
dans la municipalite de St. Sauveur qui a consent! a ce que la 
defenderesse y pla9&t son chemin, aux conditions sus-6nonc6es 
qui, entr'autres, obligeaient la defenderesse a ^liveler a ses d6pens 
la rue dans les endroits ou ce nivellement etait n^cessaire. Or 
la corx>oration de St. Sauveur pouvait elle-m6me faire ce nivelle- 
ment, et elle pouvait mfime I'ordonner par un reglement et le 
mettre a la charge des propri6taires tenus au chemin (code mu- 
nicipal, 633). Elle n'a pas exerc6 ce dernier pouvoir; mais, en 
exigeant que la defenderesse nivelat le chemin ou besoiu, elle Ta 
oblig6e 'k la confection des travaux. qu 'elle pouvait et qu'elle 
devait faire elle-m6me. La defenderesse n'etait plus, par conse- 
quent, pour ces travaux qu'un contracteur .qui s'fetait obligfe 
envers la corporation de St. Sauveur a niveler cette partie de 
la rue St. Joseph. Si elle a fait ces travaux suivant ses conven- 
tions, et que Texhaussement de la rue, qu'ils out nucessitc, cause 
des dommages aux proprietes riveraines et les dfeprecient, ou leur 
impose une charge ^lus lourde ou des depenses, le recours des 
proprietaires^ s'ils en ont un, n'est pas contre la defenderesse, 
mais contre la municipalite qui a autorise ces travaux. L*action 
n'ayant paset6 prise contre la municipalite, il n'y a pas lieu de 
s'enqu^rir si le demandeur devait proceder par action devant 
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lanEott, les tribunaux on conform6ment aux dispositions du code muni- 
55^f jjSf. <5ipal (articles 908 et eraiv.) Le Conseil Prive a tout rf- 

way Co. cemment d6cid6 dans la cause de Lt Maire et aL de MofUrial et 
Drummondy sous un statut qui regie la maniere de determiner 
les indemnites auxqueiles les actcfs de la corporation de Montreal 
peuvent Tobliger, que le recours derait fitre celtii indiquS par le 
statut, et non par Taction en justipe. ' 

Dans tons les cas, la d^fenderesse a, dans ces travaux, l^gale- 
ment eiercfe les pouvoirs que la loi permet k la corporation de 
St. Sauveur de lui accorder ; die n'a done pas comlnis le dfelit 
dont se plaint le demaildeur : elle n'a qu'usfe du droit que lui 
donnait la loi, elle n'a pas par consequent encouru une responsa- 
bilitfe plus grande que celle qui fut ^chue k la municipality de 
St. Sauveur, si, comme elle en avait le droit, elle eut elle-mfime 
fait les travaux qu'elle a oblige la defenderesse de faire pour elle 
ou pour les riverains qui y etaient tenus. 

Si Ton suppose que le dommage dont se plaint le demandeur 
est une expropriation, et qu'4 ce titre la Corporation de St. Sau- 
veur, si elle eut fait les travaux, eut 6t6 obligfee de Tindemniser, 
il faut necessairement admettre que Tindemnite doit etre dimi- 
nuee de la valeur des avantages que le reste de la propriety 
exproprifee retire de Touvrage, et etre nuUe si la valeur de ces 
avantages excede celle des dommages. Yoici le texte de Tarticle 
907 du Code Municipal : " Dans revaluation du terrain pris pour 
" un chemin public la valeur du chemin aboli qui echeoit au 
" proprietaire exproprie en vertu de Particle 753, et les avantages 
" particuliers que ce proprietaire retire du nouveau chemin tel 
" qtie trace, doivent 6tre estim6s et portes en deduction de la 
" valeur de ce terrain. Si c'est jwur un autre ouvrage public 
" que le terrain est pris, les avantages que le proprietaire doit 
'* retirer de Touvrage sont aussi estimes et port6s en deduction 
" de la valeur du terrain." 

La loi creant cette compensation lorsqu'il y a prise actuelle 
du terrain, on ne pent ceriainement pas la refuser lorsqu'au lieu 
d'une d6possession, il n'y a qu'une deprecftttion causee par des 
travaux faits sur la propriete publique. 

En Tabsenoe de cette disi>osition expresse du Code Muni- 
cipal, je crois que Tarticle 407 du Code Civil, qui est la copie de 



COUR DE REVISION, 1877. 26 

Particle 545 du Code Napol6on, en ne donnant a I'exproprie que ^^»^ 
le droit a ane Juste indemnity avait deji consacre cette regie ; gJ^^Bilu 
autrement le I6gifilateur, au lieu d'une juste indemnity, eut dit ^^ ^• 
la valeur de la propriiU et tons les dommages inhirents d Vexjrropriaiion 
fnAne, Ce n'est pas une prime ou un ayantage que la loi veut 
accorder a I'exproprie, mais le tenir indemne de toute perte. 

Elle Toblige de c6der sa proprietfe quand cet abandon est 
necessaire pour une amelioration publique, et ne youlant pas 
qu'il souffre plus que ses concitoy ens, elle ordonne de Tindem- 
niser. C'est une perte et un sacrifice qu'elle veut emp6cher et 
non un gain qu'elle veut assurer. Sous I'empire de Tarticle 545, 
que, comme je viens de le dire, notre code a copi6, la Cour de 
Cassation a, le 12 juin 1833 (Sir. S3, 1, 604), annule le juge- 
ment de la cour royale de Paris, qui avait le 10 ftvrier 1829, 
condamn6 la ville de Paris k indemniser les propri6taires pour les 
travaux qu'il leur fallait faire pour mettre leurs maisons au niveau 
du Boulevard St. Denis, et ce parcequ'elle n'avait pas eu ^gard aux 
avantages que les travaux pourraient leur procurer, et qu'elle 
avait par Ik fait une fausse appreciation de Particle 1382 du 
Code Napoleon, et viole Particle 544 du m^me Code. L'article 
1382 est con^u comme suit : '^ Tout fait quelconque de Thomme 
qui cause k autrui un dommage, oblige celui par la faute duquel 
il est arrive k le reparer," et Particle 544, " La proprifite est le 
droit de jouir et disposer de^choses de la maniere la plus absolitf), 
pourvu qu'on n'en fasse pas un usage prohib6 par les lois ou 
par les reglements.^ La mfime Cour (cassation) avait deji, le 18 
Janvier 1826, (Sir. 26, 1, 267) decide que pour qu'il y ait lieu k 
indemnite, il faut que la propriete du reclamant ait subi une 
notable depreciation qui ne se trouve compensee par aucun 
a vantage. 

Je crois que la defenderesse, dans les travaux qu'elle a faits 
et dont se plaint le demandeur, n'a exerce qu'un droit que pou- 
vait lui accorder la Corporation de St. Sauveur, qu'elle est aux 
droits de cette derniSre, n'a pas une responsabilite plus etendue, 
et qu'elle ne doit pas d'autres indemnites que celles qu'eut eu la 
Municipalite de St. Sauveur si elle eut fait les mSmes ouvrages. 

Sans entrer (ians Pexamen des droits a une indemnite que 
pent avoir, en vertu de la loi commune, le proprietaire riverain 
dout la maison est enfouie ou drchaussre par los travaux de 
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i*Mon. radministratioii sur la voie publique, ni pronohcer aucune opi- 
SSle^aSi- ^^on sur ce point important et dfelicat de notre droit, je pense 

way Co. q^^^ dans le cas qui nous est soumis, le cout de Texhaussement 
du trottoir fit-il partie de la dfeprfeciation prouvee de la propri6t6 
du demandeur, et diit-il, a ce titre, 6tre ajout6 aux $15.00 de 
travaux qu'il faut faire k cette demiere, $85.00, les deux sommes 
reunies n'^galent pas Taugmentation de valeur que les ouvrages 
dont il se plaint ont donn6 a sa propriety, qu'il n'avait pas raison 
de se plaindre, et que son action aurait du fitre renvoyee. 

Jugement infirmt*. 

Andrews, Caron Sf Andrews, pour le Demandeur. 

C. B. LangMsy pour la Dfefenderesse. 

Langlois, Angers 8f Larue, Gonseils. 



SUPERIOR COURT— IN INSOLVENCY. 

QUEBEC, 17th AUGUST 1877. 

Coram CkBkViiT, J. 
In be DINNIN&, Insolvent, 

AND 

SAMSON et al., Tetitioners. 
Insolvent Act of 1875; and Amending Ads, 

Hkld : — 1. In the case of a claim by a firm, the names of the paKne» mnat be given 
in fall. 

2. Where an individual trades alone under tlie assumed name of a 
partnership it need not be specially stated that he has no partners, unless the 
plural be used to designate the claimant in the body of the claim. 

3. X claim should oontun a sufficient exposure of the cause of demand, 
within the meaning of art 60 C. C, P., but need not allege more than an 
action in the Circuit Court 

4. Claims must be accompanied by the vouchers on which they are 
based, or by an affidavit or other evidence to jntitify the absence of such 
vouchers. 
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5. Secared Creditors most specify the nature of their Recurity, and ^in r« 
gite • d«cripdan of the Mvena pn>p«rti«. or effect^ not <» bloc bat »^p«»tely. '"'"'"" 
and a claim not giving such description is irregnlar and informal and should 
ber^ected. 

6. A claim made in Great Britain and there attested under the pro- 
visions of the law substituting attestation for an oath in certain cases, is not 
a proved claim under our statute, aaving the case of a person objecting to be 
sworn for conscientious motives. 

« 

7. A power of attorney by a President, Cashier or Manager of a Bank, 
to a person not an employee of the Bank, is invalid in the absence of anything 
to show the power of those officers to grant the same. 

8. A creditor who by reason of informality in his daim had no legal 
datuB at a meeting of the creditors, cannot petition agunst resolutions there 
adopted and his petition will be dismissed with costs. . 

9. The Judge will act under section 102, without a special reference of the 
case to him for that purpose, if all the documents are before him. But, held 
by the Court of Appeals, that, under the circumstances of this case, the judg- 
ment should have rescinded the proceedings of creditors and appointment of 
Assignee and Inspector, and ordered a new meeting of creditors. 

Per curiam. — A writ was issued on the 27th June, 1877 and 
executed on the same day. A meeting was called and held on 
the 23rd July, at which the creditors were divided both as to 
the assignee and inspectors to be named^ An apparent majority 
having carried a resolution appointing ^r. Owen Murphy, assi- 
gnee and a second appointing* Mr. Holt Q.C. and Mr. Webster 
inspectors, two petitions were presented, after regular notice 
to the assignee, one by the firm of John Burstall & Co., and the 
other by Charles Samson and others, to rescind and declare null 
the above two resolutions, and declare who should be the assi- 
gnee and inspectors. Both petitions'are substantially the same 
and urge the same reasons viz : — ^That the resolutions making 
the above appointments were not carried by a majority of legal 
rotes, and that the said majority appointed Richard Henry 
Wurtele assignee, and William G-. Wuriele and John Burstall 
inspectors. BurstalFs petition was met by an exception a la 
forme pleaded by Owen Murphy, the assignee whose nomination 
it attacked, which exception was dismissed, and then by a 
general denial also from Mr. Murphy. 

To the petition of Samson and others a denmp-er and a general 
issue were pleaded. The demurrer was heard and reserved to 
the merits. The parties went to proof, and the official assignee 
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« 

D?nnfSg. ^^^ executed the writ was examined and produced all the pa- 
pers. The record shows that 25 presumed creditors represen- 
ting $182,492.89 voted for the nomination of Owen Murphy as 
Assignee, and twenty, (also presumed) creditors, representing 
$46, *721.61, appointed Richard Henry Wurtele. 

For the inspectors, the votes appeared to be 21 for Mr. Holt 
and Mr. "Webster, with a large majority in amount ; and sixteen 
for Mr. Wurtele and Mr. Burstall. I reserved the demurrer but 
expressed my opinion that it was not founded, and that section 
8*7 of the Insolvent Act of 18*76 authorized petitions in the na- 
ture of those now disposed of. I need not repeat what I then 
said, and will only call attention to the wording of the section 
which is not limiting, but applies to all resolutions adopted bj 
the creditors, and more so to resolutions not adopted by the cre- 
ditors as defined by the law, but by the persons who had not 
fulfilled its requirements to enjoy the privileges and rights of 
creditors, and whose votes therefore could not be received or 
counted. 

The Insolvent Act of 1875, section 102, enacts that " all ques- 
tions discussed at meetings of creditors shall be decided by the 
majority in number and value of the creditors having a right to 
vote under section 2, present or represented at such meeting" and 
section 2, sub-section A, defines the word creditor to mean^ in refe- 
rence to proceedings at meetings in insolvency and to the right 
of voting, &c., a person or partnership or company whose unse- 
cured claims to the amount of one hundred dollars or upwards 
have been proved in the manner provided by this Act." The 
right to vote is therefore given to those and to those only who 
have prepared, proved and filed their claims. 

The claims themselves must be drawn as the law requires, 
or they are no claims and cannot confer any right or quality to 

those who made them. Now what are the formalities which 

» ■ 

should be observed and what requirements of the law complied 
with in the drawing of claims so that they may be considered 
as proved. 

The law saVs that the claim must be accompanied by the 
' vouchers on which it is based except when the vouchers can- 
not be produced, but in that case there must be an affidavit to 
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justify their absence, or such other evidence as may be required niJ'JJg^ 
by the assignee. The opinion of the assignee should not be an 
accidental knowledge of the transaction or an anterior perusal of 
the document. His opinion must be what I would call a judicial 
opinion, grounded upon the facts then sworn to or the docu- 
ments then exhibited and noted. 

' This case presents instances in point where creditors brought 
and showed to the assignee, who copied them and annexed 
them to the claim, notes which were about maturing. They 
were not filed, but their absence is accounted for in a reasona- 
ble manner. It is also a good excuse for the non-production of 
negotiable pai)er that it is in the hands of a party who holds it 
either as collateral security or under discount, but then it 
should be so described as to be easily identified, and the name 
of the holder should be given so as to easily ascertain whether 
it is included in, and forms part of other claims. 

Form P requires that the party making the claim if he be 
not the creditor himself should swear that he has a personal 
knowledge of the matter deposed to, and this is also required by 
section 105, otherwise his statement under oath would be ridicu- 
lous, and no proof of the existence of the claim, which must be 
sustained hj prima facie evidence. The object of the law in re- 
quiring the special mention oi personal knowledge was to prevent 
any party from swearing to what he had heard or been told ; it 
should be complied with in this particular, and the claim must 
contain this averment. 

In the case of a claim by a partnership the names of the 
partners composing it must be given in full, or at least their 
names and one of their given names. The claimant must . be 
identified and described. It would not be sufficient to indicate 
an individual claimant by his initials ; the name of the firm 
without those of its members is no better. The assignee or even 
some of the creditors, may have judicial proceedings to take in 
the interest of the estate against a claimant, either to get his 
claim reduced or for the delivery of securities, or for many 
other purposes ; and without the names of the partners this could 
not be done. The claims which do not disclose the names of the 
partners are not in conformity with the Form P, They are not 
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puohig. proved in the manner provided by law and they do not make of 
the claimant a creditor as defined by section 2 of the act. 

Many of the claims by partnerships do not in this case dis- 
close the names of the partners ; they are on that ground infor- 
mal, irregular and illegal, and the votes given on them rejected. 
I think proper to remark that what the law requires is that the 
names of the persons composing the partnership b& given and 
not that, in the case of an individual trading alone under an 
assiuned name, such as A, S and Go., he should, in his claim, 
specially state that he has no partners, . and in all such cases 
when the creditor after having in the heading of his claim 
written " A, B and Co., claimants" states in the body of his said 
claim "I am the claimant " and adds "The insolvent is indebted 
to me, &c.," he has said all that he is bound to disclose, the law 
not exacting that when he trades alone he should say so : but 
when he trades under the supx>osed name of a partnership and 
iises in the body of his claim the plural number to designate 
the parties who claim and to whom the insolvent is therein said 
to be indebted, the judge and the assignee must of necessity 
presume what the words convey that there are more persons 
than one trading together, and, if the contrary is not specially 
alleged, they are bound to reject the claim as indefinite and in- 
sufficiently stated. 

I now come to that part of the Form P which is in italics 
and as a parenthesis : {here state llie nature and particulars of the 
claims^ for whicli j/urpose reference^niay also be made to accounts and do- 
cuments annexed,) 

I will quote the words of Chief Justice Meredith in the 
case of C6t€, insolvent. Green petitioner, and iZp^, contesting, 
reported in the 1st Quebec Law Reports, p. 200. "The judges 
think it would be inconsistent and unjust to insist upon the 
productipn of vouchers as required by sec : 104, and at the same 
time not to insist upon the giving of particulars as required by 
the Form P., being part of the same section. 

" Therefore, while we shall be careful as to the new prac- 
tice to be established with respect to the filing of vouchers, we 
shall be equally careful to see that for the future claims shall be 
accompanied and explained by proper particulars which it may 
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be observed, can be given without any appreciable trouble. For ^^f^^^^ 
instance if a claim be founded on a note or bill it is easy to give 
its date and amount and the time it has to run, and also the 
names of the parties ; if it be for goods sold, the account in detail 
can be easily furnished ; if for money lent, the dates and amounts 
of each loan ought to be given ; and so in other cases." 

The language used shows that the Chief Justice then spoke 
in the name of the judges of the Superior Court for this district, 
and as I was then one of them, I need not say that I concurred 
in his opinion. I would say no more than that I have not alte- 
red my opinion since, if the counsel of the parties opposing the 
petitions had not cited this decision to argue that if the account 
annexed to the claim shows different heads of indebtedness, such 
as goods sold and delivered, money lent, and work and labor, &c., . 
each head should be specially alleged in the body of the claim, 
which, if that was maintained, would soon assume the form of 
a general assumpsit. I do not think that the words above quo- 
ted of the Chief Justice have that meaning nor that he gave them 
that interpretation. I must say at all events that I did not then 
understand them to mean more than that the claim should refer 
specially to a bill of particulars thereunto annexed in which 
each head of indebtedness should be clearly and specially detailed. 
I would not under the Insolvent Act exact more in the body of 
the claim than in actions in the Circuit Court, where the allega- 
tion, that the defendant is indebted to the plaintiff in a sum 
therein mentioned for the causes and considerations stated in 
the aimexed account, has always been taken as un expose suj^sant 
(Us causes de la demande (Code Pro. Art 50.) I would not even 
take the rule to be so rigid as to impose the rejection of those 
parts of the account annexed, which could not be covered by the 
words in the body of the claim, such as items for work and labor 
in an account chiefly for goods sold annexed to a claim saying 
that the insolvent is indebted to the claimant for goods sold and 
delivered as per annexed account ; a case which presents itself 
in this present contestation, and on both sides. 

Section 84 of the Act regulates that if a creditor holds secu- 
rity from an insolvent or from his estate he shall specify the na- 
ture and amount of such security in his claim and shall therein, 
on his oath, put a specified value thereon, and that the right of 
such creditor to vote* shall be on the balance of his claim after 
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D?nniSg, deduction of the security ; this last provision as to the amount 
which the secured creditor shall be held to represent in voting 
at meetings of creditors is also to be found at section 82. 

The same section 84 also enacts that the Asssignee, with the 
aiXthority of the creditors, may consent to the retention by the 
creditor of the property or effects constituting such security, or 
on which it attaches, at such specified value, or may require 
from such creditor an assignment and delivery of such security, 
property or effects at an advance of ten per cent, upon such spe- 
cified value. It seems to me clear that under the law the credi- 
tor should not only say in his claim that he holds security to an 
amount which he mentions, but that he must specify the nature 
of the security and give some description of the said security 
and of the several properties and effects, if more than one, which 
constitute the same, and that the value of the different proper- 
ties and effects cannot be stated en bloc for all, but must be given 
for each. The particulars required in the statement of the claim, 
are equally and even more essential in the enunciation of the'se- 
curity, for if the assignee and creditors must be well informed 
of the nature and extent of a claim, so as to be able to admit or 
contest it, they must be equally well informed of the nature and 
value of the security and of the different properties or effects 
which constitute it, to enable them to decide upon the retention 
of the same by the creditor or its assumption by the estate, 
which assumption, in the case of different properties or effects, 
may be of one, or several or the whole. I am of opinion there- 
fore that a claim which does not give a sufficient description of 
the property and effects constituting the security and their se- 
parate value is irregular and informal and should be rejected, 
and tjie more so if, as in one instance in the present case, the 
creditor states the value to be so much and more, which more 
may cover the whole claim. » 

Section 104 requires that the claims be attested under oath, 
and section 105 says before whom, in and out of Canada, such 
oath may be taken. The law makes no exception, and a claim 
made in Great Britain and there attested under the provisions 
of the statute which substitutes attestation to swearing in certain 
cases, other than those where the party objecting to take an oath 
. is allowed to make an affirmation, is not a proved claim under 
* our statute ; one is rejected on that and other grounds. 
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Section 29 of the Act says that " yo creditor shall vote at j^^JH^ 
auy meeting unless present personally or represented by some 
person having a written authority, to be filed with the assignee, 
to act at any such meetings on his behalf,'* and the part of sec- 
tion 102 already cited mentions the, same rul^ in more precise 
language. The authority must be conferred by persons having 
that power, that is the creditor himself or .his agent when the 
latter is himself empowered to delegate his own authority, but 
then the authority of the agent to appoint another in his place, 
and that of the person whom he has chosen to represent the are" 
ditor at the meeting must both be handed to the assignee. This 
rale should not however, I think, be so rigidly enforced as to re- 
quire from the manager of a corporation, such as the cashier or 
president of a bank, a special authority to represent the bank at 
the meeting ; though, I must say, the letter of the law implies 
it, and it would be prudent to conform to its exigency. But to 
be such, the authority to any other person to represent the cor- 
poration and vote for it at any meeting must be conferred by ' a 
resolution of the board, unless the charter or the by-laws of the 
institution confer upon others the power to name its representa- 
tives or agents in instances such as the one under consideration. 

» 

Several banks were in this case represented by persons hold- 
ing i>owers of attorney signed either by the cashier, manager 
or president without anything to show their authority to do so. 
The votes so given would have been rejected for that reason if 
there had been no other. Other very important provisions of 
the law bearihg upon this case must be specially noted. Sec- 
tion 32 of this act of 1875 has been repealed by section 11 of 40 
Vic, cap. 41, and another substituted in lieu thereof, containing • 
among other prohibitions the following : ''No person shall act as 
the attorney or agent of any creditor upon any question as to the 
appointment of such person as assignee, or in reference to any 
claim or demand of such creditor on an insolvent estate of which 
such person is the assignee." 

Mr. Owen Murphy, one of the two persons proposed, and 
for the appointment of whom as assignee the creditors were di- 
vided, held powers of attorney from ten of the creditors, repre- 
sented them at the said meeting, and voted for his own appoint* 

nzent as assignee. 
3 
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p'ionuig. "^^^ ^^ votes given for himself by Mr. Murphy, under regu- 

lar powers of Attorney from the creditors, are all rejected on the 
motion to appoint an assignee, but this special objection could 
not affect the votes given by Mr. Murphy on the motions for the 
appointment of inspectors. 

On the resolutions proposed for the appointment of an assi< 
gnee and of inspectors, as already mentioned, the creditors did 
not agree, a number of them sustaining and voting for the motion 
proposing Mr. Owen Murphy as assignee, and a number of others 
sustaining and voting for the motion proposing the appoint* 
ment of Mr. Richard Henry Wurtele-two motions were also made, 
one for the appointment of Messrs. Holt and Webster as inspec- 
tors, and another proposing Messrs. W. Gt, Wurtele and Burstall. 

Both parties objected to a considerable number of votes on 
each side and upon each motion, but the chairman refused to en- 
tertain any of the objections and received and counted all the 
votes given, even, as it appears by the proceedings, that of one 
creditor who had filed no claim. Those who pretended they had 
on their side the majority of legal votes, being thereby put in 
minority, were naturally dissatisfied at the result and have, as 
above stated, applied to the judge to obtain the rescinding of the re- 
solutions declared carried, as they allege, through an illegal majo- 
rity, and to put their nominees in possession of the trust to which, 
as they pretend, they had been appointed by a legal majority. 

The result is as follows : for the resolution appointing Mr. 
Murphy assignee, four votes with $5,508 01 in value, and for 
Mr. Wurtele thirteen votes with $11,571.22 in value. 

The judgment therefore rescinds the resolution ; which was 
declared carried at the meeting notwithstanding the several 
objections made to the votes on each side — objections which the 
chairman would not decide — and Mr. "Wurtele is declared to 
have been appointed, and to be the assignee of the 'estate, and, 
by a special provision of the law he would also be assignee if^ 
there had been a failure of nomination at the meeting. 

The result of the votes on the two motions for the appoint- 
ment of inspectors is as follows : For that proposing Mr. W. Gr. 
Wurtele and Mr. John Surstall, nine votes, representing a value 
of $10,472.07 ; for that proposing Mr. Holt and Mr. Webster, ele- 
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ven votes, representing a value of $7,841.48 — so that Messrs D-JnSg. 
Holt and "Webster have the majority in number and Messrs 
Wurtele and Burstall the majority in value. 

It is the case provided for by section 102 of the Act, in the 
following words : — " But if the majority in number do not agree 
with the majority in value, the views of each section of the cre- 
ditors shall be embodied in resolutions, and such resolutions* 
with a statement of the vote taken thereon, shall be referred to 
the judge who shall decide between them." 

I have before me the views of the creditors and the resolu- 
tions embodying them. The judgment which I now pronounce 
is the statement of the true vote taken thereon, and I think it 
much more consonant with a good adn^inistration of justice, a 
prompt settlement of the difficulty, and with the interest of all 
the parties concerned, to decide at once between the two majori- 
ties than wait for a reference which must be made so soon as 
the assignee shall have resumed the possession of the papers at 
present before me, and then with no other i>ossible result than 
to keep in suspense, for a few days more, the working of the 
estate, which must have already suffered from the delays caused 
by this litigajiion. 

The judgment rescinds also the resolution declared carried 
appointing Messrs Holt and Webster inspectors, and I de- 
cide between the two majorities, that Messrs. Holt and Burstall 
shall be the inspectors. 

Mr. Murphy and Messrs Watson Brothers, who conjointly con-^ 

tested the petition of Charles Samson and others, are condemned 

to pay the costs of the petition ; and Messrs Burstall & Co. not 

having, at the time they presented theirs, the legal status of 

creditors, had no right to complain of the decision adopted at a 

meeting where they could not vote ; their petition is therefore 

rejected with costs. 

Petition rejected. 

An appeal having been taken from the above by Watson 
Brothers, to the Court of Queen's Bench, sitting in appeal, the fol- 
lowing judgment was rendered, . on the 7th December 1877, by 
that tribunal. Present Hon. Sir A. A. DomoN, C. J., and Justices 
Monk, Tbssieb and Cboss. It will be seen, that although the 
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pfi^i^g: judgment of the Court below is reversed, the points of practice 
there pronounced upon have not been questioned or disturbed, 
the ground of reversal being that the Judge below, instead 
of acting under Sec. 102, should have rescinded the proceedings 
of creditors and appointment of assignee, and ordered a new 
meeting of creditors. 

Sir A. A, DoEioN, C. J.— This Court is of opinion tl\at the 
proceedings at the meeting were so irregular that it cannot be 
said any proper election has been *had. ^o maintain the judg- 
ment of the Court below would not be to do justice, for it can- 
not be said that the assignee and insi)ectors named represent the 
majority of the creditors, nor that they have been fairly chosen 
by them. The Court thinks that there is only one way to deal 
with such a case, and that is to annul the proceedings and order 
another meeting for the election of an assignee and inspectors. 
This is frequently done in England. Exparte Wilson, 1 Monta- 
gue, D. & D 234 ; ExpaHe Spiller, 2 M. D. & D. 48 ; ExparU Ed- 
. wards, Buck, 411 ; Exparte Cowe, De&ex. Ill ; Exparte Carter, 3 
DeGrex. & Julius, 116. 

The Court, &c., considering that the judgment in the court 
below, upon the petition of the respondents complaining of the 
said assignee and inspectors, rejected, by judgment of the 17th 
August last, twenty four votes of claimants representing claims to 
a very large amount, many of which claims had not been objected 
to before the vote was taken, and others were objected to on other 
grounds than those for which they were rejected, and in con- 
sequence of the rejection of said votes, the resolution appointing 
the said O. Murphy, was by the said judgment declared null 
and void, and the said B. H. Wurtele was declared to have been 
appointed assignee to the said estate, and the said C. Q-. Holt 
and Jno. Burstall were named inspectors instead of the said C. 
G. Holt and A. D. Webster ; 

And considering that the proceedings at the said meetings 
were irregular and that under the circumstances the Court 
below should have rescinded and set aside the proceedings and 
the appointn^ent of the said O. Murphy as assignee, and of the 
said C. G*. Holt and A. D. Webster, and should have ordered a 
new meeting of creditors to take place to appoint an assignee 
and inspectors to the said estate ; 
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This Court doth reverse the said judgment of the 1 Yth Au- DjJ'nJSg. 
gust last, and doth cancel and annul the appointment made by 
the said judgment of S. H. Wurtele as assignee and of C. G-. 
Holt and Jno. Burstall as inspectors, and doth further rescind, 
cancel and annul the resolutions passed at the said meeting of 
the 23rd July last, appointing O. Murphy assignee, and the. said 
Holt and Webster inspectors, and doth order that at a meeting 
of the creditors of the said Dinning to be called by the said S. 
H. Wurtele as interim assignee, or such meeting to be called in 
such other manner or for such day and place as may be ordered 
by a judge of the Superior Court, it shall be proceeded to the 
appjointment of an assignee and inspectors to the said estate by 
the creditors who shaU then have duly proved their claims as 
required by-law, and the court doth condemn the said respon- 
dents to pay to the appellants the costs incurred in the present 
api>eal, and doth condemn the appellants to pay to the respon- 
dents their costs in the court below. 

Judgment accordingly. 

Langlois^ C. B, for Samson et al.. With himy Gibsone. 

Holt, Q. C. for Watson Bros , and Murphy. 



SUPERIOR COURT— IN INSOLVENCY. 

QUEBEC, 18th SEPTEMBER 1877. 

Coram Casault, J. 
In re dinning. Insolvent, 

AND 

WURTELE et al.. Petitioners. 

INSOLVENCY— MERCHANT SHIPPING ACT— INJUNCTION. 

IIbld :— Thai under aeotion 36 of the Canidian Merchant Shipping Act, the remedies 
provided hy section 65 of the Imperial Act, are extended to vessels building 
in Canada wliile in course of construction. 
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In ^ That the powers conferred upon the Ck>art by the said section as so 

extended may be exercised by a judge at chambers, and he may grant an in- 
junction {>rohibiting any transactions affecting the yessel, for any period 
within his jurisdiction. 

That under the circnmstances of this case the judge would grant the 
injunction prayed for. 

The High Court of Admiralty has ihe pame powers over a British Fhip 
as are conferred upon the High Court of Chancery by sections 62 to 65 of the 
Merchant Shipping Act 1854, but this jurisdiction ha4 not been extended to 
Courts of Vice-Admiralty, and belongs in Canada exclusively to the highest 
Court of original jurifidiction. 

Section 68 of the Insolvent Act requires, in order that a creditor may 
take proceedings in his own name, first a demand upon and refusal by the 
assignee to take the proceeding, and then the permission of a judge to do bo ; 
Hdi^ that such conditions are to enable the creditor to secure for himself all 
the advantages derived from these proceedings ; but by the common law any 
creditor may take, at his own risk, in the common interest of the creditor , 
all such proceedings as will tend to bring into the common fund anything 
which it is attempted to direct from it, and there is nothing in the insolvent 
law differing from the common law on this point. 

Per curiam, — ^This is a petition by C. & W. Wurtele, creditors, 
for an order to prohibit all ti^ansactions respecting the ship No. 
4t, also called the Lorenzo, mortgaged to Watson Brothers as se- 
curity for advances for its construction. 

The petition alleges that, at a meeting of creditors held on 
the twenty-third day of July last past, Mr. Owen Murphy was 
declared assignee by means of illegal votes and his nomination 
annulled by a Judgment rendered, on the seventeenth day of 
August, which declared that Mr. Wurtele, the ojfficial assignee 
who executed the writ, had been legally elected and that he was 
the assignee to the estate ; That the said Mr. Owen Murphy, 
the insolvent and Watson Brothers were in possession of the said 
ship or vessel and refused to give it up to the said R. H. Wur- 
tele ; That the latter had taken out a seizure in revendication, 
which the said Owen Murphy, the insolvent and Watson Brothers 
had prevented from being executed by refusing the bailiff who 
held the writ admittance to the ship-yard, but that the said ves- 
sel had been seized on the morning of the eighth of September 
after having been launched ; That the said vessel was mortgaged 
to the said Watson Brothers on the seventeenth day of January 
last past ; That they the petitioners have reason to believe that 
goods, sold by them to the said insolvent and not paid for, have 
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been used in the conBtruction of the said vessel ; That the said jJSJTiig 
Owen Murphy and the insolvent Dinning have given to said 
Watson Brothers, since the insolvency, materials to the amount of 
$1,900, and that they have reason to believe that some fraud is 
about to be committed against the other creditors and that the 
said Watson Brothers assisted by the said Owen Murphy and 
Dinning will have the said vessel enregistered in their name 
with the right of sAle ; they conclude by asking for an order to 
prohibit all transactions upon the said vessel. 

Watson Brothers answered this petition by a general denial 
and a special plea alleging that the said Owen Murphy had been 
legally appointed assignee and that the Judgment holding the 
contrary had been appealed from to the Court of Appeals, that 
they had never done or wished to do any thing to injure the 
other cre.ditors, but that what they had done was merely to se« 
cure^ the rights conferred upon them by the mortgage mentioned 
in the said petition. In conclusion they ask that the order be 
revoked and rescinded. 

Each of the others, Mr. Murphy and Mr. Dinning, produced 
a general denial and asked that the petition be dismissed^ After 
the examination of several witnesses the parties were heard and 
several objections were raised against the issuing of the order 
and its further continuance. 

1st. That the Petitioners as creditors had no right to make 
such a demand as contained in their petition and that the assi- 
gnee is the only one having such right. 

Section 68 of the Insolvent act of 1875 requires, in order 
that a creditor may take proceedings in his own name, first a 
demand upon and refusal by the assignee to take the proceeding; 
and then the permission of the Judge so to do ; but the condi- 
tions are only in order to enable the creditor to secure for him- 
self all the advantages derived from these proceedings. By the 
common law, any creditor may take, at his own risk, in the 
common interest oft he creditors all such proceedings as will tend 
to bring into the common fund anything which it is attempted 
to divert from it. I find nothing in the insolvent law differing 
from the common law on this point. . 
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v^Sag I A™ eyen of opinion that the right of a creditor to make 

such a demand is to be found in sec. 37 of the same insolvent act, 
which allows a creditor for $500 and upwards who is dissatisfied 
with the acts of the assignee with regard to the disposal of the 
whole or part of the estate or with regard to the administration 
of the estate, to apply to a judge to rescind the resolutions or 
orders which he wishes to have revoked. The law fixes certain 
delays it is true, but they only commence to run from the time 
when the acts have come to the knowledge of the creditor. In 
addition to this, the petition now before us is nothing more than 
a conservatory act asking for an order prohibiting the violation 
of common rights and interests — an order that can only suspend 
the execution of an act without attacking it. 

2nd objection : No jurisdiction. This objection subdivides 
itself into two others. 

1. That sec. 65 of the merchant shipping act under which 
the petitioners are proceeding is only applicable to registered 
vessels. 

2. That the injunction it provides can only be granted by 
the Court and not by a judge in chambers. 

Section 65 is in these words : 

** It shall be lawfol in England or Ireland for the Court of 
" Chancery, in Scotland for the Court of Session, in any British 
" possession for any Court possessing the principal civil juris- 
" diction within such possession, without prejudice to the exer- 
" cise of any other power such Court may possess, upon the 
" summary application of any interested person made either by 
" petition or otherwise, and either exparte or upon service of 
" notice on any other person, as the Court may direct, to issue 
'* an order prohibiting for a time to be named in such order any 
'* dealing with such ship or share ; and it shall be in the discre- 
" tion of such Court to make or refuse any such order, and, to 
annex thereto any terms or conditions it may think fit, and to 
discharge such order when granted with or without costs, and 
" generally to act in the premises in such manner as the justice 
" of the case requires ; and every registrar, without being made 
" a party to the proceedings, upon being served with such order 
•* or an official copy thereof, shall obey the same." 
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It treats of registered vessels only, and a vessel cannot ac- 
cording to the Imperial law be registered before it is built. 

But the Imperial Act, sec. 547, allows the colonial legisla- 
tures to change these clauses, provided they observe certain for- 
malities therein given. 

The Federal Parliament has changed the clauses relating to 
the registration of vessels by the 36 Vict. c. 128, which was pas- 
sed in accordance with the terms of sec. 547 of the Merchant 
Shipping Act, and came into force on the 7th March 1874, after 
having been sanctioned by the Queen. This act, by the 36th and 
following sections has allowed the provisional registration of ves- 
sels in course of construction and the granting of mortgages upon 
them, with the same power of sale by the mortgagee, and trans- 
fer of his mortgage, which is given him after the regular regis- 
tration of the vessel by the imperial act, and provides that the 
mortgages thus granted, and which have not been discharged 
before the final registration, shall be presented and entered in the 
register book. This registration, giving as regards the sale of 
vessels in course of construction, powers and rignts as great and 
as susceptible of abuse as the final registration after completion, 
necessitates the extension of the salutary clauses of section 65 of 
the Imperial act to the analogous cases that it has created. 

2. Action 65 gives to the Court alQ&e the powers which it 
confers. From this it is argued«that these powers cannot be ex- 
ercised by a judge in chambers. It is only necessary to read the 
section to understand that, as the nature of the order is to hinder 
the making of an entry upon the register which cuts ofi'and puts 
an end to the rights of third parties, the issuing of such an order 
requires a. despatch which could not be obtained at the regular 
sittings of the Superior Court considering their distant intervals, 
and that, if it was necessary to v {ait for the sitting of the Court 
to obtain the remedy given by the law, it could seldom indeed 
be applied in time, or before that which it was intended to hin- 
der and prevent had actually been accomplished. The prohibition 
to make any entry upon the register is in the nature of affixing 
seals {scell^ and requires equal despatch, and appears to me to be 
included in the powers of the Court which, by the Con. Stat of 
Lower Canada, cap. 28 sec. 28, may be exercised by a judge in 
vacation and out of term as well as in term, and during the sit- 
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Dionrng ti^gs of the Gourt ; with this distinction that when exercised by 
a judge in vacation his decisions may be revised by the Court. 

3rd objection. That the seizure in revendication, which the 
petitioners allege has been taken by R. H. Wurtele, secures to 
the creditors their rights and recourse, and -that the remedy 
provided by the 'said section 65 of the Imperial Act only applies 
in cases where the parties have no other means of protecting 
their rights. 

> This seizure does not prevent* the transfer of the mortgage 

or the sale of the vessel by the mortgagee, and could not affect 
the rights of the purchaser, nor hinder his taking x)osses8ion and 
enregistering the vessel in his own name. The rights of the 
creditors of the Insolvent upon this vessel exist only so long as 
it forms part of his general assets. The insolvency of the buil- 
der according to section 43 does not affect and does not limit the 
rights of a mortgage creditor whose mortgage is registered. 

4th objection. That the petitioners have another remedy. 

If I had been able to find any other recourse open to the 
petitioners, I would have refused the present application, whose 
exceptional character should limit its use to cases as exceptional 
as the remedy. In England the jurisdiction conferred by section 
65 of the act, which now belongs to all the divisions of the High 
Court of Justice there, wtifi specially given to the Court of Ad- 
miralty by the act 24 Vic, Cap. 10, Sec. 12. 

" The High Court of Admiralty shall have the same powers 
over any British Ship or any share therein as are conferred upon 
the High Court of Chancery in England by sections 62 to 65 
inclusive of the Merchant Shipping Act, 1854." 

Neither the act 26 Vict., Cap. 24, Vice Admiralty Courts Act 
1863, nor any subsequent act, feas extended this jurisdiction to 
the Courts of Vice Admiralty. It belongs exclusively in this 
country to the highest Court of original jurisdiction,.to which it 
was given by the Merchant Shipping Act of 1854. 

5th objection. ' That there is no ground for the application. 

At a meeting of creditors held the 23rd July 1877, the said 
Owen Murphy was declared elected assignee by a majority of 
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five in number. Ten of the votes recorded in his favour were ^^^^f^^ 
given by himself. Notice was given to the assignee within 
twenty-four hours under section 37 of the Insolvent Act of 1875, 
and a x>etition attacking his appointment was presented within 
the forty-eight hours following ; and while meeting this peti" 
tion by a demurrer and delaying itd decision by other means* 
and contesting it jointly with Watson Brothers, he agreed on 
the thirty-first of July to abandon to Watson Brothers materials 
to the value of about $4,000.00. Judgment was rendered on 
the 17th August declaring his election null and an appeal was 
taken from this judgment by Watson Brothers alone, and not by ^ 
O. Murphy. Mr. Murphy, who admits in his deposition that 
the votes which he gave for himself were^ illegal, and that the 
act of voting for himself was '* an illegal act committed in a stupid^ 
innocent manner^^^ and thereby admits that he was not named by 
a legal majority in number and in amount, and who, not having 
appefJed from the judgment rendered against him, should clear 
his hands of the estate, persists nevertheless in keeping posse£- 
sion of the property, and in upholding a contract made as he 
himself says, without consulting anybody as to the rights of 
Watson Brothers to the things which were given over to them, 
and by which, seven days after his appointment, and when that 
appointment was contested before the Courts, he gave to Watson 
Brothers, materials in the ship-yard of the value of about $4,000, 
besides the use of the ship-yard, tools and plant, and the services 
of the book keeper,* foreman and watchman gratis (I do not now 
allude to the materials which Watson was allowed to take at 
cost price), and this agreement made in consideration that Wat- 
son Brothers should renounce all claim against the estate for 
their advances upon the vessel. These advances, including 
commission and interest, amounted to about ^6,900.0.0. The 
Watsons have produced a claim, in which they value their seen 
rity, viz a mortgage upon the ship, at JC5,000 ; leaving a balance 
of ^1,900, which at 15 cts. in the dollar, which by the proof 
made on this petition appears to be the dividend they have 
agreed to accept, amounts to $1,886.00. Dinning estimates as 
high as $2,900 the value of that portion of the materials given 
over to the Watsons, which is still due to the creditors from 
whom they were purchased, and these unpaid-for materials 
appear to form a trifle more than half of those . given over to 
Watson Brothers. Mr. Murphy consulted, it is true, two men of 
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DiSJhig experience, Captain Dick and Mr. Davie, as to the expediency of 
the handing over to Watsons of these materials, the use of the 
yard, &c., but after his having told them that all the materials 
enumerate vyere pledged to Watsons as vrell as the ship itself, 
they could give no other advice than to surrender these things 
to the pledgee. 

The reason or excuse given is that the vessel, in remain- 
ing upon the stocks, wss losing considerably in value ; but for 
every dollar of diminution in value, Watson Brothers were 
losing 85 cents and more ; for the greater their claim against 
the estate the smaller w^ould have been the dividend it could 
pay, and it seems as already mentioned to yield only 15 cents 
in thb dollar. 

It is impossible for me, then, not to see in this vote given, 
in the transaction in question, in this persistent retaining pos- 
session of the estate, in this making common cause with Wsason 
Brothers and in the means taken by Watson Brothers to hinder 
the execution of the judgment declaring another assignee ap- 
pointed, a line of conduct adopted to sacrifice to Watson Bro- 
thers the interests of all the other creditors and not to give to 
the latter the protection that the petitioners seek for them. 

The order prohibiting all transactions as to the ship is main- 
tained and continued until the 1st December next, unless Watson 
Brothers give security to the amount of $4,000 to meet any Judg- 
ment which may be rendered against them for the payment of 
the value of the materials handed over to them by Mr. Murphy. 
I cannot embody in this judgment that upon giving this secu- 
rity Watson Brothers shall obtain the release of the ship from 
the saisie revendicatian taken by the assignee R. H. Wurtele, but 
the parties will understfknd it, and I have no doubt that upon 
the security being given, they will grant this release, which 
otherwise may be granted by a judge of this Court. 

Petition granted. 

Langhis, C. 5., for Petitioners. With him Gibsone. 
HoU^ Q. C, for Respondents. Cook, for Insolvent. 

This judgment was confirmed by the Court of Queen's 
Bench, appeal side, on the 7th December 18*77. 
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COUR DU BANC DE LA REINE— EN APPEL. 

QUEBEC, 1878. 

No. 148. * 

Coram DoBioN, J. C, Monk, J., Ramsat, J., Tessieb, J., Cross, J. 

BERNIER et CARRIER. 



ACTION PEBSONNELLE— ACTION HYPOTHfiCAIRE— NOVATION. 

Jvok: — ^1^ Qae ^intervention d'an donatenr, creancier d'nne rente riagdre afi*<Sctant 
nn immeable^ ft nn acte de vente da dit immeuble (acte par lequel il aarait 
accept^ le paiement des int^rftts du prix de yente ft la place dea artidee de sa 
rente) n'opdre pas novation de sa cr€ance. 

2^ Qae le donateur ponvait exeroer Faction hjrpotheciure en verto de 
I'acte dk donation, aossi bien que Taction personnelle en vertu de I'acte de 
▼ente. 

Sir A. A. DoRiON, J. C. 

Cette contestation a en lieu snr nne action hypothecaire 
port^e par Tintimfie centre Tappelant 'pour la somme de |108, 
balance due sur arrfirages de rente viagere. 

Le 12 juillet 1^2, Tintim^e a donn6 deux immeubles a son 
fils Napolton Boul6, qui s'est charg6 de lui payer une rente via- 
gere. Soul6 a vendu ces deux immeubles k Tappelant pour 
$2000, par acte'du 10 Janvier 1870. Par cet acte de vente Tappe- 
lant s'est chargg de payer Tintfirfit du prix de vente k Tintim^e 
pour lui tenir lieu de sa rente viagere. L'intim6e a consenti 
par un <)crit s6par6 k accepter cet int6r6t. Plus tard Tappelant 
du consentement de Tintim^e a pay6 k 6oul6 |1200 k compte de 
son prix de vente. II a aussi pay6 |150 k Tintim^e k compte des 
int6r6t8 qu'il lui devait le 10 Janvier 18*76, et c'est pour la ba- 
lance de ces int6r6ts, se montant k |108, que Tintim^e a poursuivi 
par action hypothecaire I'appelant comme d6tenteur des immeu- 
bles qu'elle a donng k son fils. 

L'appelant a plaidfi qu'il ne devait pas toute la somme de- 
mand6e ; que de plus, par Tacte du 10 Janvier 1870, il y avait eu 
novation de la cr6ance de Tintimge, et que Tappelant 6tant des 
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lors devenu son d6biteur perscainel, il n'y avait pas lieu a Tac- 
tion h7i>oth6caiTe. 

• 

Oetti pretention de Tappelant est mal fondle. L'intimee a 
consenti k prendre une somme fixe an lieu des articles de rente 
que devait lui payer son fils. Elle n'a pas renonc6 k rhyi>othe- 
que de bailleur de fonds qu'elle avait sur les immeubles donnas 
a son fils, et quoique Tappelant soit, k raison de Tobligation qu'il 
a contracts par Tacte de 1870, devenu le d6biteur personnel de 
rintim^e (Art. 1029 0. C), elle n'a pas pour cela perdu son hypo- 
theque privil6gi§e de bailleur de fonds. Elle pouvait porter 
une action personnelle en vertu de Tacte de 1870, mais elle pou- 
vait 6galement porter une action hypoth6caire en vertu de Facte 
de donation de 1862. Elle pouvait intenter une action person- 
nelle, ou une action personnelle et hypotli6caire en m6me temps, 
ou seulement une action liypoth6caire. En renon9ant k Taction 
personnelle qu'elle pouvait exercer, elle renon9ait k un droit 
qu'elle avait, sans nuUement causer de prejudice a Tappelant. 

Cette question a 6te formellement jug6e a Montreal par M. 
le Juge Fapineau dans une cause de LeBrun vs. Biland^ comme 
elle Tavait et6 par M. le Juge Bebthelot dans une cause de 
Leclerc vs. Filion, 7 Bevue L6gale, 428, et ces decisions sent auto- 
ris^es par les principes les plus incontestables. 

La pretention que Tappelant a pay6 tot\^ les arr^rages qu'il 
devait moins |48, n'est pas soutenue par la preuve. 

II y a cependant dans le Jugement une erreur en ce que 

Tappelant a kit condamne k delaisser, si mieux il n'aimait payer 

1800 au lieu de $108 qui 6tait la somme demand^e. Comme ce 

n'est qu'une erreur clericale, j'aurais 6t6 d'opinion de la corriger 

sans accorder de frais. La majority 6tant d'opinion que vu que 

Tintim6e ne s'est pas d^sistfie de cette partie du Jugement, elle 

doit payer les dfepens de Tappel, le Jugement sera r6form6 

dans ce sens. 

'^ 
Taschereau Sf Fortier^ pour TAppelant. 

Boss^ 8f Languedoc, pour TIntim6e. 
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COUR DU BANC DE LA REINE— EN ArrEL. 

QUilBEC, 22 D^CEMBRE, 1877. 

t 

No. 179. 
Coram DoBioN, J. C, Monk,' J., Ramsay, J., Tessiek, J., Cross, J. 

MOISAN et ROCHE. 



GARDIEN — SAISIE-REVENDICATION. 

JcGE : — Que le gardien qai a perdu la po8sei»ion des objets mis sous sa gardci peut les 
r^clamer par voie de Baisie-revendication. 

Sir A. A. DoBiON, J. C. 

Le 21 septembre 18*75, Tappelant a 6t6 noinm6 gardien d'une 
quantity de bois saisi en vertu d'un bref de saisie-arrSt avani 
jugement, dans une cause de Bergeron vs, Cockbum et auires. 

Ce bois fut saisi sur le fleuve, pares du quai de Tintimfi, qui 
fut le m6me jour inform6 de la saisie. L'intim6 ayant le 23 
septembre, malgr§ les defenses de I'appelant, pris possession du 
bois en le fesant mettre sur son quai, I'appelant en sa quality de 
gardien prit une saisie-revendication pour recouvrer le bois dont 
il avait la garde. L'lntim6 s'est alors inscipit en faux contre le 
proces-verbal de saisie fait dans la cause de Bergerany pr6tendant 
qu'il n'y avait pas eu de saisie. Sur cette inscription de faux 
la Cour Infferieure a dfeclar6 fausse la partie du proces-verbal ou 
rhuissier disait avoir saisi le bois en la possession des d6fendeurs, 
sans cependant annuler la saisie. Au m6rite, la Cour Sup6rieure 
prSsid^e par M. le Juge Casattlt, a maintenu la saisie-revendi- 
cation faite k la poursuite de I'appelant, et la Cour de Envision 
compos6e de M. le Juge en Chef Meredith et de MM. les Juges 
Stuabt et Cakon, a infirm6 ce Jugement, M. le Juge en Chef 
difi)§rant de la majority de la Cour. 

Cette cause ne pr6sente qu'une question de droit. 

Le gardien qui a i>erdu la possession des objets mis sous 
sa garde, peut-il les r^clamer par saisie-revendication ? 

II a 6t6 jug-fi a Qu6bec, par la Cour de Revision, le SO novem- 
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"•^^Jj" bre 1876, dans ime cause de St. Cyr vs. Paquet, que le gardien 
Boch*. i^'ayait pas un tel recours. 

A Montreal, il avail 6te jug6 en 1868, dans une cause de 
MdUette vs. Whyte, 12 L. C. J., page 229, que le gardien pent 
exercer la revendication. 

La m6me chose y a £t6 jugee dans la cause de Coindet vs, 
Gilbert^ maintenant devant cette cour. 

« 
Dans ce conflit il faut*recourir aux autorites. 

Le gardien est un sequestre (Art. 1828 et 1825 Code Civil). 
II est aussi un d6positaire judiciaire (Art. 560 du Code de Proce- 
dure Civile). II a le droit d'enlever les effets saisis pour les 
tenir sous sa garde (Art. 562) et il pent 6tre contraint m6me par 
corps k les reprfisenter (Art. 59*7). 

La loi n'a pas pu lui imposer une responsabilit^ aussi rigou- 
reuse sans lui donner les moyens de se prot6ger. Aussi I'Ord. 
de 1667, Tit. 19, Art: 17, dont la disposition a £t6 reproduite par 
TArt. 600 du Code de procedure fran9ais, ordonnait des pour- 
suites criminelles centre ceux qui enlevaient ou d6toumaient 
des effets saisis, et ce sans prejudice des autres poursuites extra- 
ordinaires. 

Parmi ces poursuites extraordinaires il faut placer la reven- 
dication. 

Serpillon sur TArt. 15 du mfime titre dit : '' Si une partie. 
** saisie s'avisait de vendre quelques uns de see meubles qui 
" n'auraient pas 6t6 d6plac6s, le saisissant et mAne le gardien aw 
" raient droit de suite sur ces effets pour les faire r^tablir.^^ 

Carr6, T. 4, Art. 600, Quest. 2059, dit 6galement : " Quant 
" aux enlevements et d^toumements, les auteurs en seront pour- 
'^ suivis criminellement sur la plainte, soit du saisissant, soil du 
" gardien^ qui out trois ans (Art. 2279 du Code Civil) pour la 
'* recherche et la reclamation des effets soustraits, comme Ta 
" jug6 la Cour de Eennes, le 11 juillet 1814, Journal des Avoues, 
" T. 19, p. 458, et ainsi que Tenseigne Thomine, T. 2, p. 116." 

Thomine BesMazures, a Tendroit cite, s'exprime ainsi : 
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" provoquerait I'application des peines centre ceux qui par voie 
'' de fait auraient enley6 les effets saisisi" 

" Mais que fera le gardien, si sa vigilance a ete trompee ? 
*' II doit, dans son int^rftt, faire le plus promptement possible la 
" recherche des auteurs de Tenlevement et du lieu ou les objets 
" sont reportfes ; il a trois ans pour revendiquer les objets s'U dicouvre 
" oil Us sont (Code Civil, Art. 2279) ; il prisentera requ4te en revendi- 
'' cation conformgment k TArt. 826 du Code de Procedure." 

Des autorites aussi precises semblent ne laisser aucun doutc 
sur le droit de suite ou de revendication que le gardien pent 
exercer. 

Les auteurs ne distinguent pas si les effets ont 6te d^plac^s 
on non. Dans les deux cas le gardien est responsable des effets 
saisis et il a le droit de se prot6ger. II n'a pas non plus a s'oc- 
cuper si la saisie est valable ou non. Btant dfepositaire judiciaire, 
il est tenu envers le saisissant et le saisi, si la saisie est valable, 
et envers le saisi seul si elle est nulle. II n'a rien a voir au debat 
qui i)eut s'engager entre le saisissant et le saisi, ou leurs cr6an- 
ciers sur la validity de la saisie. Son role est passif ; il attend 
le r^sultat du proces pour remettre les effets saisis selon I'ordre 
qui lui en sera donne. 

La majority de la Cour est d'opinion que la demande en 
revendication de I'appelant est bien fondee, et que le Jugement 
de la Cour de Revision doit 6tre infirm6 et celui de la Cour Su- 
perieure confirm6. 

M. le Juge Tessier et M. le Juge Cboss difierent. 

Andrews, Caron 8f Andrews^ pour TAppelant. 

Ross Sf Sttuirty pour Tintimfe. 
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COUR DU BANC DE LA EEINE~EN ArPEL. 

QUEBEC 22 DECEMBBE 1877. 

Coram Dorion, J. C, Monk, J., Ramsat, J., Tessier, J. Cross, J. 

GILBERT et COINDET, 

OARDIEN— SAISIE-REVENDICATION, 

Jug£ : — C^ue 1« gardien qui a perdu la poaaesBioii dee objets mis boub ai garde, peu( lefl 
reclamer par voie de saisie-revendication. 

* 

Sir A. A. Dorion, J. C. 

Cet appel est d'un jugement rendu a Montreal, but une 
saisie reyendication faite a la pourstiite d'un gardien depossede. 
II n'y a de difference entre cette cause et celle de Moisan et Bocke 
qu en ce que la Cour Superieure qui a juge cette cause a 
Montreal, a maintenu la saisie revendication du gardien. 

La majorite de la cour est d'opinion que ce jugement doit 
etre confirme. 

4 

M. le Juge Tessier et M. le Juge Cross different. 



SUPERIOR COURT, QUEBEC. 

7th DECEMBER, 1876. 
No. 1498. 

Cotam Dorion, J. 
CALLAGHAN vs CORPORATION OF ST. GABRIEL WEST. 



Held :— That a corporation, having passed a by-law to open a road over a person's 
property, and resolations to carry into Beview a judgment against its laborers 
sued for trespass in the execution of such by-law, is liable for any damage in- 
curred by them at the suit of the proprietor claiming to have been injured by 
the opening of such road in an illegal manner and without observing the 
formalities required by Ihe Municipal Code. 

The plaiiitilF's action was brought to recover |*760.O0, 
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CallAghan 
▼. 
iion 



namely, |400.00 for damages, and |360 for the amount of a judg- 
ment rendered against him at the suit of one Holton, and costs oTsTar 
thereon. 

The declaration set forth tha^ in June, 1875, plaintiff had been 
employed as laborer by John Berry, road inspector for the de- 
fendant, to open up a new road across Holton's property, in the 
said parish ; that Holton had sued him for trespass ; that the 
Mayor and Council obtained his copy of writ and summouF^ 
and handed them oyer to their own attorneys, to have the suit 
contested ; that judgment was rendered against Callaghan on 
the 19th of February, 1875, for twenty dollars damages, and 
costs in an action of $100, on the ground that the by-law and 
proceedings were illegal ; that the municipal council thereupon 
passed a resolution at a special meeting on the 24th February, 
1876, to have the case carried to the Court of Review, where 
the judgment was reversed* with costs of both Courts against 
Holton, who then appealed to the Court of Queen's Bench, 
which confirmed the original judgment of the Superior Court, 
with costs of that suit, and those of review and appeal against 
Callaghan. The principal and costs amounted to $360, which, 
together with |400 for damage suffered by him otherwise, Cal- 
laghan now claimed from the Corporation. 

The defendant admitted the main facts of the case, and that 
the Mayor had obtained the copy of writ from Callaghan. leaving 
the damages to the discretion of the Court. Minutes of a meeting 
held on the 24th February 1875, containing resolutions to carry 
the case into the Court of Eeview, and instructing counsel to 
take the necessary steps, were fyled in the case ; also resolutions 
passed at a meeting held in June following, declaring the pro- 
ceedings of the former meeting null, in consequence of an error 
in the service of the notice on one of the councillors. 

The defendant pleaded in law that the plaintiff claiming to 
be indemnified for certain consequences of acts done by the 
authority of defendants, had not alleged or shewn that they 
were authorized by resolution, the only legal way ; that the acts 
were illegal in themselves and therefore without indemnity ; 
that the defendants had acted ultra vires iii taking part in pro- 
ceedings between Holton and Callaghan, and gone beyond the 
scope of their functions as a corporate body. 
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c^inhtn jj ^^ urged at the hearing that the action should have 

^ofStfo!^" been brought in warranty. 

The Court overruled defendants' pretensions, but allowed 
damages only to the amount for which the plaintiff' had been 
condemned in favor of Holton. 

Judgment in plaintiff's favor for $260.00, reserving his re- 
course for the costs of seizure, which were not determined, and 
for those of his la-^yers, in the event of his being called ui>on to 
pay them, the whole with costs of suit against defendants. 

Molony, for Plaintiff; B^dard, with him. 

Dunbar, Q. C, for Defendants. 



COUR I)U BANC DE LA REINE— EN APPEL. 

QUEBEC, 1877. 

Coram DoiuoN, J. C, Monk, J., Ramsay, J., Tessiek, J., Cross, J. 

No. 2. FIOLA et HAMEL. 

No. 4. aAGNON et HAMEL. 



CAUTIONNEMKNT EN APPEL. 

JuGE : — 1^ Un jour additionnel d'ayis n'est pas n^cefnaire pour chaque cinq lieues de 
distance, lorRqu'il B'agit de donner nn cautionnement en appel. 

2° Lore d'un cautionnement en appel pour lea fraia senlement, le oonaen- 
tement donn6 par le procureur de la parUe H ce que le jagement de la Cour 
Inf^rieure 8oit ex6out£ suffit. 

3*^ Une seule caution hjpoUi^caire snffiL 

tSir A. A. DoRiON, J. C. 

Des motions ont 6te faites pour renvoyer les appels dans ces 
deux causes : 
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1^ Farceque les avis que les appelants donneraient cautioB mml\ 
pour appeler p^ont 6t6 signifils, ni a rintimfe, ni k ses procureurs. iSSSi! 

2'^ Parceque les avis ayant 6t6 sigiiiii6s a Quebec, et le cau- 
tionnemeiit foumi a Montmagny, k plus de cinq lieues de dis- 
tance, les appelants devaient donner un jour additionnel de 

delai. 

3° Parceque les appelants n'ont donn6 caution que pour les 
(lepens, et qu'ils n'ont 8ign6 euz-mSmes aucun consentement 
que Je jugement fut ex6cut£ nonobstant TappeL 

4° Parceque^ les appelants n'ont fourni qu'une seule caution. 

Les procureurs de Tintime 6taient MM. Langlois & Angers, 
ct Tavis de cautionnement a 6t6 signifi6 personnellement k M. 
Angers, I'un d'eux. La signification k Tun de plusieurs procu- 
reurs suffit, ainsi que cela a gt6 jug6 dans plusieurs causes. Daw- 
son vs. Derfoss^s, jug^e le 2 septembre 1875. Lainesse vs. LaBont^, 
decembre 1875. 

II n^y a rien dans le Code de Procedure, ni dans les regies 
de pratique, qui exige un jour additionnel d'avis pour chaque 
cinq lieues de distance, lorsqu'il s'agit de donner un cautionne- 
ment en appel. Cette regie ne s'applique qu'aux assignations 
en premiere instance. 

II a dej^ 6t6 decide dans une cause de Brooke vs. Dallimore, 
21 decembre 1875, que le consentement donn6 par le procureur 
de la partie a ce que le jugement fut ex6cut6 suffisait. En effet 
le procureur, en consentant a ce que le jugement soit execute he 
confere aucun droit k la partie adverse. Le jugement serait 
executoire sans ce consentement. Le procureur ne fait la qu'un 
acte n^cessaire x>our rendre valable le cautionnement qu'il a 6t6 
antoris6 k donner pour les frais. Ce consentement ne porte 
aucun prejudice a Tappelant, puisque le cautionnement serait 
inutile sans cei consentement. 

La quatrieme objection que les appelants n'ont fourni qu'une 
caution est ggalement mal fond6e. 

• 

^'art. 1124 exige que le« appelants donneut bonne et suffi- 
sante caution. 
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'Hilmti L'acte d'interpr^tation (81 Vict. ch. 7, b. 2, bs. 24) declare 

%!^ii! que le mot cautionnement yeut dife bonne et suffisante caution, 

et qu'une seule caution suffit, k moiuB que deux cautions ou 

plus ne soient express^ment requises. 

» 

L'art. 1145 declare qu'une seule caution proprietaire dim- 
meubles sufiira pour les appels de la Cour de Circuit, et Tacte 
34 Vict. ch. 4, s. 14, a 6tabli la m6ihe regie pour les api>el8 au 
Conseil Prive. S'il suffit d'une seule caution hypothficaire pour 
appeler au Conseil Privfe d'un jugement de la Cour du Banc de 
la Reine, une seule caution doit 6galement suffire pour app^leT 
d'un jugement de la Cour Sup6rieure k la Cour du Banc de la 
Reine. 

Dans la cause de Dawson vs. DesfosseSy 2 septembre 1875, 
I'appel a 6t§ rejetfe parcequ'il n'y avait qu'une caution et qu'elle 
n'avait pas donn6 d'hypothique sur ses immeubles. Le cau- 
tionnement fut d6clar6 insuffisant. 

Ici cette difficult^ ne se pr6sente pas. La caution a hypo- 
thequ6 ses immeubles, et I'intim^ n'a pas 6tabli que cette hypo- 
theque soit insuffisante pour r6i>ondre des d^pens. 

Les deux motions doivent Stre renvoy^es. 

John Gleason, pour les Appelants. 

Langlois, Angers Sf Larue^ pour les Intimfs. 
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COURT OF QUEEN'S BENCH— APPEAL SIDE. 

• t 

QUEBEC, 7th DECEMBER 1877. 

No. 56. 
Coram DoRioN, C. J., Monk, J., Ramsay, J., Tessier, J., Cross, J. 

McGREEVEY vs. VANASSE, 

OBLIGATION — EVIDENCE. 

Action by Respondent to recover first instalment of $3,000 on obligation to pay 
$18,000, as being a daim against the North Shore Railway Company, of which Appel- 
lant was contractor. The respondent was to obtain a resolntion from the directors of 
the company, acknowledging the debt. By his action he averred that the appelant 
had rendered it impossible for him to obtain this resolution, in as mnch as he aban- 
doned his contract with the company, which had ceased to exist, the Provincial Gon- 
vemment having assumed the line and made a new contract with appellant, by which 
the latter was to psy all the debts of the extinguished company. 

Held: — (reversing the judgment of the Superiort Court) that without proof of the 
debt, Respondent could not recover. 

The following are the motivfes of the judgment rendered in 
the Superior Court by Hon. Justice Casault, and appealed from : 

'* Consid^rant qu'A la date de Tobligation dont le demandeur 
reclame la premidre 6ch6ance par son action en cette cause, lui 
dit demandeur avait contre la Compagnie du Chemin de fer du 
' Nord une reclamation pour services formellement reconnus par 
' le bureau de direction de la dite compagnie, mais dont elle 
' n'avait pas d6termin6 le montant, et que des avant cette pre- 
' miere ^chance la dite conpagnie avait, avec le consentement 
' du dit d6fendeur, c6d6 et abondonn6 tons ses droits et toutes 

* ses obligations au Gouvemement de la Province de Quebec, et 

* que le dit d^fendeur avait, par conventions sp6ciales avec le 
' dit gouvemement, assum6 toutes les dettes de la dit compagnie 
' pour ouvrages faits, services rendus et mat6riaux foumis, ainsi 
' que toutes les autres dettes de la dite compagnie trouv6es jus* 
' tes par les commissaires qui devaient 6tre nomm6s en vertu 
' d'une loi en contemplation qui a subs6quemment et avant la 
' dite ^ch^ance 6t6 adoptee par la Legislature de la Province de 
' Quebec, et et par laquelle la dite Compagnie du Chemin de fer 
' du Nord a cess6 d'exister, et le contrat susdit du dit defendeur 

* avec le gouvemement et6 confirme. 
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" Consid^rant que cette loi et le contrat entre le gouverne- 
ment et le dit d6fendeur ont rendu* impossible Tadoption par 
le bureau de direction de la dite compagnie de la resolution 
mentionn6e dans la dite obligation, et que depuis, le dit d6fen- 
deur est sans int6r6t dans Tadoption de la dite resolution, aussi 
bien que dans la determination du montant auquel le deman- 
deur a droit pour les services qu'il a rendus k la dite compa- 
gnie, I'exception du dit dfifendeur est renvoy6e et lui dit de- 
fendeur est condamne k payer au dit demandeur trois mille 
piastres, avec int^r^t k compter du dix aout mil huit cent 
soixante-seize, et les depens." • 

Sir A. A. DoRioN, C, J. 

On the 13th April 1875, the respondent transferred to the 
appellant a claim of $25,000 on the North Shore Kailway Co., 
the consideration stated in the transfer being one dollar. On 
the same day the parties entered into an agreement by which 
after reciting the terms of the transfer the appellant acknowled- 
ged to owe to the respondent the sum of |18,000 being the true 
consideration of the transfer, payable |3,000 in 1875, |6,000 in 
1876 and the balance in 1877. And in consideration of this 
the respondent promised to have passed by the board of 
directors of the North Shore Bailway Co., a resolution to the 
effect that the appellant would have a right to deduct out of the 
$100,000 payable by him to the company under the terms of his 
contract, whatever sum or sums might be awarded by the com- 
pany to the respondent on account of his claim. 

The respondent has sued for the 1st instalment of $3,000 of 
this claim alleging that appellant rendered it impossible to 
procure the resolution which he promised to obtain from the 
company, by the fact of the appellant having given up his con- 
tract and made another one with the Grovernment, and that he 
is in the same position as if the resolution had been passed. 

The appellant contested this demand by alleging that res- 
pondent had no claim at all against the North Shore Railw^ay 
Co., and that he had not procured the required resolution. 

The evidence shows that by his contract with the compaiiy, 
the appellant was bound to pay to the company $100,000 to pay 
claims approved by the board of directors ; that the company 
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tranfiferred all their rights and property to the Province of "^^^^'^^ 
Quebec, and that appellant entered into a new contract with 
the government on the 24th of September 1875, by which he 
agreed to pay all the debts of the company approved by the 
board of railway commissioners. These transactions were sanc- 
tioned by an act of the provincial legislature passed on the 21st 
of december 1875. 

On this evidence the Superior Court condemned the appel- 
lant to pay the $3,000 claimed. 

The motives of the judgment are 1st. that respondent's 
claim for services was formally recognised by the board of Di- 
rectors of the company without determining its amount — 2nd. 
that the company, with the assent of the appellant has aban- 
doned its rights to the government of the Provincp of Quebec, 
and that by a special agreement with the government, appellant 
assumed all the debts of the company, which might be approved 
of by the Railway Commissioners, and that at the passing of thi^ 
aft which confirmed these arrangements, the company ceased to 
exist — 3rd. That this act and the contract of appellant with the 
government have rendered impossible the palssing of a resolution 
by the board of Directors of the company, — 4th. that appellant 
has no interest in having such resolution passed, nor in having 
the amount determined. 

The first motive is based on an erroneous statement of fact. 
The board of Directors have not recognised the claim of the res- 
pondent for services, but the executive committee of the board 
have on the 13th of January 1875, long before the transfer, 
acknowledged that respondent had rendered services to the com- 
pany and recommended him to the consideration of the company. 
On this recommendation, which was not the admission of a claim, 
the board naver acted. 

The second motive assumes that the changes in appellant's 
contract and his assent to the tranfer the company made to the 
government, has altered the obligations of the respondent under 
the agreement of the 13th of April 1875. These changes have 
only substituted the provincial government to the company, and 
the appellant who, under his contract with the company, was 
bound to pay the debts of the company which would be appro- 
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McGnievey y^^ ^f ]yy ^j^^ DirectoTs, to the extent of $100,000, became bound 
vanaw. f^ ^qj j^jj ^.j^^ debts of the company which would be approved 
of by the Railway Commissioners ; but he did not thereby assume 
to pay the claim of the respondent, if it was not due. The payment 
of this claim by the appellant rested after the change had taken 
place on the terms of agreement of the 13th of Apri^ 1875. — 3rd. 
The respondent had from the 13th of April to the 24th of Decem- 
ber 1875 to obtain th^ approval by the Board of Directors, for it 
was only by the passing of the act transferring the railway 
from the company to the government that the Directors ceased 
to have any authority to act — and even, after that period, the res- 
pondent could have obtained the sanction of his claim by the Rail- 
way Commissioners who to all intents and purposes were by act of 
Parliament substituted to the Directors of the company for the 
prosecution of the works, and for the determining of the amount 
of claims against the company. It was not therefore impossible 
. to have the respondents claim recognised substantially as pro- 
vided by the agreement. — The last motive is that the appellant 
has no interest in having a resolution passed, or in having the 
amount of the claim determined. His interest is as great now 
as it was when the agreement was made. By the transfer and 
agreement which must be taken together, the respondent trans- 
ferred to appellant a claim of $25,000 for $18,000. Although 
there was no guarantee stipulated, this transfer was subject to 
the legal guarantee that the total amount was due by the com- 
pany ( art. 1576 C. C.,) so that if none of it was due by the com- 
pany, the appellant was not bound to pay any portion of the 
consideration for which the transfer was made, and if only a 
portion of it was due, then the appellant was entitled to retain a 
corresponding proportion of the consideration or price of the 
transfer. The api>ellant has, it is true, bound himself to pay all 
the debts of the company which would be approved of by the 
Railway Commissioner, but if this claim is not a debt of the 
company, he is not bound to pay it in virtue of his contract with 
the government, nor is he bound to pay to the respondent 
the price he promised for it under the agreement of the 13th of 
April 1875 ; hence the interest he has in exacting the fulfilment 
of the condition that the respondent should procure a resolution 
approving of the claim. 

On the whole I think the Judgment ought to be reversed 



COURT OF QUEEN'S BENCH, 187*7. 59 

and the action of the respondent dismissed quant d, pr^seni, re- M«oj^«y 
serving to him any recourse he may have against' the appellant ^•"^• 
upon the said agreement of the 13th April 1875. 

AndreioSj Caron Sf AndrewSy for Appellant. Holt, Q. C, Coun- 
sel. 

> 

Jules E. Larue, for Respondent. //. T. Tasthereav, Q. C, 
Counsel. 
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QUEBEC, 1878. 
No. 189. 

Coram DoRioN, J. C, Monk, J., Ramsay, J., Tessier, J., Cross, J. 

DUFRESNE el DUBORD. 

DONATION— ENREOISTREMENT. 

JuGi : — 1^ Qa'un donatear qui &it enr^giBtrer son ade de donation coniierve son hypo* 
thdque privil^gite de hailUur defondt pour toutas lea chargea appreciable^ en 
argent qui j aont atipul^ea en aa favear, sana qu4l soit nicewiatre de fixer par 
Facte mdme la valeur de cea charges. 

2^ Qu'une aemblable donation donne la mCme hvpotlidquc anz tien en 
faveur deaquels oea chargea ont ^t^ stiiful^ea. 

Sir A. A. DoRiON, J. C. 

Le 20 mars 1868, Mde. Dubord a donne k son fils Jos. E16o- 
nore Dubord certains immeubles, k la charge de loger Tintim^e^ 
de la nonrrir, feclairer, etc. Sur cet acte enr^gistr^ le 4 Janvier 
1865, rintim6e a port6 une action hypoth6caire contre Tappelant, 
detenteur de Tun des immeubles donnas, pour deux quartiers de 
cette pension qu^elle estime a $150. 

Defense, 1° Tintimto n'a pas d'hypotheque, 2° la dette n'est 
pas claire et liquide et ne pent 6tre r^lam6e par action hypo, 
th^caire, 3^ I'intim^e s'est mise dans Fimpossibilit^ de lui 
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DDfrwne ceder ses droits, 4° la dette n'est ni claire, ni liquide, ni 
Dnuord. ^^^ ^^ montaiit, a la forme et en la manidre reclamfee. Sut 
cette contestation les parties ont procfede k la preuve. Des ex- 
perts ont et6 nomm6s et ont estime a |125 la valenr des charges 
reclamees. La Cour Supferienre a debont6 Taction, et la Cour de 
Revision, le Juge en chef Meredith et le Juge Caron, ont ren- 
verse le jngement de la Cour Sup6rieure, et condamne Tappelant 
a payer |62.52 pour 6 mois des charges en question, 6chus le ler * 
mai 1876, si mieux il n'aimait d6laisser. 

La question principale est de savoir si Tacte de donation du 
20 mars 1865 a cr66 une hypotheque sur la propriety dont I'ap- 
pelant est. le dStenteur. Depuis le 81 d6cembre 1841, nulle 
hypotheque g6nerale ne pent fitre stipulfee, et toute hypotheque 
speciale doit designer la proprifetfe hypothequ6e, et specifier la 
somme pour laquelle I'hypotheque est donn^e. 4 Vict. c. 30, s. 
28, S. R. B. C. c. 37, s. 45. Cette disposition de I'ord. d'enregis- 
trement a et6 modifi6e par T Acte 16 Vict. c. 206, s. 7, relativement 
aux rentes viageres et autres charges appr6ciables en argent 
stipul6es dans les donations entrevifs. (S. R. B. C, ch. 37, s. 45, 
s. B- 3,— Code Civil, Art. 2042, 2044, Cliapais vs. LeBel et LeBel, 
oppossait, 3 Rap. Jud. B. C. 477.). 

En vertu de ces dispositions un donateur qui fait enregis- • 
trer son acte de donation conserve son hypotheque privilegiee 
de bailleur de fonds (Code Civil, Art. 2014 — Pothier, Traite de 
rhypotheque, ch. 1, s. 2, §. 3, ch. 2, s. 3), pour toutes les charges 
appr6ciables en argent qui y sont stipulees en sa faveur, sans 
qu'il soit necessaire de fixer par I'acte m^me la valeur de ces 
charges. 

Mais une semblable donation donne-t-elle la meme hyjK)- 
theque aux tiers en faveur desquels ces charges ont 6te stipulees ? 
Cette question n'en est pas une, puisque Tart. 1129 du Code 
Civil permet a une partie de faire dee stipulations au profit d'un 
tiers, lorsqu'elle en fait la condition d'une donation qu'elle fait 
a quelqu'un. 

Madame Dubord avait une hypotheque pour toutes les 
charges stipulees dans la donation. EUe aurait pu elle-m^me 
porter une action hypothficaire pour forcer Tappelant a remplir 
euvers Tintimt^e, sa fillo, les charges qu'olle avait impose a sou 
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fils, son donataire. Of si elle pouvait elle-m6me poursuivre i>n^'"~°» 
hypoth§cairement, ponrqnoi rintimfie, k qni elle a d6l6gu§ son ^°^^^- 
debitenr, ne ponrrait-elle pas le faire, cette delegation acceptfee 
ayant tons les eflfets d'une cession parfaite ? Dupuis vs. Cedillot et 
Kdleyy 10 L. C. Jurist. 338, — Pattenaude vs, Liriger de Laplante, 1 
L. C. J. 113,— Dwftorrf vs. Martel, 18 norembre 18*76, C. S. Trois- 
Rivieres, — UOrvUHers vs. Martd, 26 avril 1875, Conr de 'Revision, 
Quebec. 

L'appelant a cite dans son factum des extraits de Demo- 
lombe, T. 24, No. 256, de Troplong, Priv. et hyp. No. 216, et de 
Larombiere sur Part. 1121, §. 9. Mais quelque soit la valeur de 
ces autorit^s, elles n'ont jamais re9U d'application ici, du moins 
dans le sens que veut lui donner I'appelant. Des 1843 il a 6fe 
jug6 dans une cause No. 584, Demers centre Martin dit Ladoticeur 
et Martin dit Ladouceury opposante, que les enfants du donateur 
avaient une hypotheque de bailleur de fonds pour les charges 
stipul6es en leur faveur dans un acte de donation, m^me lorsque 
cet acte avait ete revoqu6 depuis entie le donateur et le dona- 
taire. I 

Du reste la citation de Larombiere ne milite nuUement 
contre les pretentions de rintim6e. '^ S'agit-il d'une donation, 
(dit Tauteur k Tendroit cite) il, (le tiers) n'aura pas le droit de 
revocation pour inexecution des charges (cela est evident) ; mais 
il profitera des ^ranties particulieres stipulees dans le contrat 
pour son entiere execution, telles que Thypotheque consentie sans 
limitation par Tacquereur ou le donataire." 

Pour ces raisons le Jugement de la Cour de Revision doit 
6tre confirme. 

P. N. Martel, pour I'appelant. 

/. H. V. Bureau, pour Tlntime. 
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SUPERIOR COURT, QUEBEC. 

1876. 

No. 525. 
Cbraw Meredith, C. J. 

REGINA ex reUdione O'FARRELL vs. BRASSARD et al. 

HiXD : — ^That, in afcase of prohibiUon where a oonviction, by the Goundl of the Bar, 
of a member of the profeasion, is soaght to be prohibited, with oonclusions for 
costs only against the private prosecutor before the Bar, the Coart will allow 
the Judge, the Council of the Bar, to plead, independently of the other Defen- 
dants to the demande for such prohibition. 

• 

Per curiam, — The council of the bar have moved for leave to 
plead ; and it has been very strenuously contended on the part 
of the plaintiff, and numerous authorities have been cited as 
establishing that the council should not be allowed to plead. 

I shall endeavor to explain my views as to the contention 
thus advanced, in as few words as possible. 

The object of the writ of prohibition according to Comer (1) 
is " to forbid any Court to proceed in any case, therein depend- 
" ing, on the suggestion that the cognizance thereof doth not 
" belong to the Court." • 

It is true that the writ is directed usually, not only to the 
Judge, but also to the plaintiff in the suit in the Inferior Court 
(2). But the Judge prohibited is the party to whom the writ is 
mainly addressed. Accoidingly I find that, in eight of the cases 
in Wentworth, to which my attention has been drawn by the 
learned petitioner, the suggestions for prohibition concluded 

with these words : " Wherefore the said prays relief and a 

writ of prohibition to be directed to the spiritual Judge, his sur- 
rogate, or other Judge competent in that behalf, to prohibit them, 
&c., &c." (3), no allusion being made to the prosecutor in the 

(1) I Comer's Crown Practice, 246. 

(2) Chitt/s Gen. Practice, vol, 2, p. 356. 

(3) Wentworth's Pleading, vol. 6, pages 244, 268. 275, 279, 286, 288, 293, 295. 
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Court below; and, in the two forms of writs of prohibition <^'^;'"™" 
given by Wentworth (1), the writ is addressed to the Inferior ^^^""^^ 
Court, and to no one else. 

The English Act, I William IV, ch. 21 (2), " to improve the 
" proceedings in prohibition," after declaring what shall be the 
contents of the declaration, in case the plaintiff is directed to 
declare in prohibition, provides: "to which declaration the 
" party defendant may demur, or plead such matters by way of 
" traverse or otherwise as may be proper to shew that the writ 
" ought not to issue." 

Under our Code of Civil Procedure, the defendants, if they 
appear, must plead specially within four days (3) ; and it aj)- 
pears to me that the Judges prohibited, to whom, as already 
shewn, the writ may be exclusively directed, are parties defen- 
dant within the meaning of the English Statute and of our own 
Code, so as to give them the right to plead. 

It is qmle true, as contended by the learned plaintiff, that, in 
the cases to be found in "Wentworth, and in many other cases 
cited, the party who pleaded, was the plaintiff in the Court 
below, and not the Judge prohibited ; but it is easily under- 
stood that the prosecutor in a suit may take more interest in the 
jurisdiction of the Court than the Court itself ; and the spiritual 
Judges, in the cai^es given by "Wentworth, may have felt, as 
perhaps some temporal Judges would feel, that to have their 
jurisdiction abridged of certain classes of cases would be rather 
a gain than a loss. 

t 
We do, however, see that in the important case of Cox v. Tlie' 

Lord Mayor of Lowion et al., which went to the Hou^e of Lords, 

the defendants, who were the Judges, prohibited, pleaded ; and 

their right to do so was not questioned in any of the Courts. 

In that case also Buckmaster & Co., who were the plaintiffs in 

the Court below, were not brought in by the declaration in 

prohibition (4). 

* 

(i) Wentworth'B Pleading, vol. 4, pages 244, 269. 

(2) Evans' Statutes, vol. 9, p. 20. 

(3) Code of Civil Procedure, art. 1031, 1024, 1002. 

(4) I Hurlstone and Ck)ltman, p. 339. 
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oFarreii j^ jg iyxiq tj^^t^ jjj^ tjj^t ^^^^^ tj^g Judges prohibited were the 

Bras»ani. only defendants ; but, if it appears by the declarations and 
writs already referred to in Wentworth, and by the leading case 
of Coz V. The Lord Mai/or of London et al.j the plaintiff in the 
Court below need not necessarily be made a party to the pro- 
ceeding by prohibition, then it can hardly be contended that the 
plaintiff in prohibition, by bringing in a party that he need not 
bring in, can thereby deprive a party whom he must bring in, 
of the right to plead. 

It was also contended that the defendants, in tht) case of 
Cox V. The Lord Mayor of London et al,, had a pecuniary interest 
in the jurisdiction, which they attempted to maintain. I can- 
not, however, see that such was the case ; but, be that as it 
may, the jurisdiction now in question was given to the Council 
of the Bar, " for the maintenance of the discipline and honor of 
" the body." It is not only their interest, but their duty, to pre- 
vent any undue limitation of the jurisdiction given to them for 
that purpose ; and they have now the same reason for main- 
taining their jurisdiction that the Legislature had for conferring 
it upon them. 

Indeed from the very first it appeared to me that it would 
be more than strange to call upon a body, such as the Council 
of the Bar, to hear their conduct declared illegal, without afford- 
ing them an opportunity of justifying themselves, and maintain- 
ing their jurisdiction (1) ; and I would have hardly felt myself 
justifiable in thus explaining my views on the subject, were it 
not for the care and ability with which the case was argued. 

OTarrell, for Plaintiff in Prohibition. 

Irvine, Q, C, for Council of the Bar. 



(1) Vide 15 Jurist p. 19, where the Privy Council speak eren of the Judges of the 
Queen's Bench, as not having appeared to argue the case. 
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COUR DU BANC D'E LA IJEINE.— EN APPEL. 

QU£;BEC, 8 JOIN 1878. 

No. 6. 
Coram DoRioN, J. C, MoNK, J., Ramsay, J., Tessier, J., Cross, J. 

MATTE et LAROCHE. 

LfOATAIRE PARTICULIEB — RfeTENTION POUR IMPENSES — 

PRIYIL£a£ — ^ENREGISTREMENT. 

Joo£ : — 1. Qae le droit de retention pour impenses de la part d'an l^taire particuUer 
ponrraixi en reaction et remiae da legs par on cr£ancier de la saccemion, 
n'exUte pas en verta de Particle 419 da Code Civil, mais qa'il n*y a lieu qa'd. 
un priyil^ge snr le priz de I'immeuble renda snivant Tarticle 2072 da Code 

avii. 

2. Que le droit de separation de patrimoine dans le cas d'un seul 
immeable l^ga^ ee trbuve compris dans la demande en remise de ce seul 
immeuble. 

3. Qae Penr^giBtrement da droit da cr&incier n'implique qo'nn droit de 
priority vift-H-vis d'autres crdanciers. 

t Le Jnge en chef Sir A. Dorion, explique les motifs du 
jugement : 

Le Juge Tessier, ajoute : 

Edmond Laroche a fait son Testament le 9 mars 1873, et il 
est mort anssitot apres, le mSme jour. 

Par son Testament il a institn^ sa femme l^gataire univer- 
selle en nsnfrait et ses enfants l^gataires nniyersels en propri6t6. 
11 a fait on seul legs particuUer par lequel il a I6gu6 k son frere 
Isaie. Laroche, le d6fendenr actuel, nne terre situ^e k St. Agathe, 
admise 6tre de la valeur de $500. Ces I6gataires nniversels et ce 
legataire particulier se sont tronv^s saisis de leur legs an d^c^s 
da testateur sniyant Tarticle 891 de notre Code Civil. 

Le demandenr Matte, creancier du testateur Edmond Laroche, 

a obtenu jugement contre sa veuve en son nom et comme tutrice 

H ses enfants, le 11 d6cembre 1874, pour une somme de $135 

intertt et depens. 
5 
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*'^*« Les biens de la succession du dit feu Edmoud Laroche furent 

uiucbe. gaisis et vendus, et comme Une restait rien pour payer le crean- 
cier Matte, celui-ci porta une action centre le I6gataire parti- 
culier Isaie Laroche le 14 octobre 1876 pour le forcer a delaisser 
Timmeuble k lui Ugue }>our que les creanciers non payes de la 
succession de feu Edmond Laroche et notamment le demandeur 
fussent payes de leur du. 

A cette action le defendeur Isaie Laroche plaida par une 
defense en fait et par une exception temi>oraire. II allegua qu'il 
avait fait sur Timmeuble certaines impenses utiles au montant 
de 1150, et conclut k ce que le demandeur fut condamn6 a lui 
rembourser pr4alablement cette somme, sinon que son action fut 
deboutee arec d6pens. 

La Cour Inferieure a, par son jugement du 9 juillet 1877, 
maintenu ce droit aux impenses, et ordonn6 au demandeur de 
les payer prMablemerU au desir de I'article 419 du Code Civil, 

sous un delai fixe. 

• 

Le demandeur n'ayant pas pay6 dans le delai fixe, le 19 
octobre 1877 il est intervenu un autre jugement deboutant 
Taction du demandeur avec d6pens. 

C'est de ces deux jugements qu'il y a appel. 

La premiere question qui s^eleve est de savoir s'il y a dans le 
cas actuel droit de r6tention suivant Tarticle 419 du Code Civil, 
ou si le droit aux impenses n^est pas plutot, dans ce cas-ci, regie 
par Tarticle 2072 de notre Code Civil, qui conserve seulement 
au tiers detenteur le privilege d'fitre paye de ses impenses sur le 
produit de Timmeuble apr^s le d^laissement qui en est fait. 

11 est bon de remarquer ici que les parties ont admis '' que 
" la valeur de I'immeuble est d'environ $500, et que la valeur 
'' des impenses est de $150. 

L'article 419 sur lequel la Cour Infi^rieure s'est appuyee, 
s'applique entre le propri6taire qui veut reprendre Timmeuble 
et le possesseur. En effet Tarticle 419, dit : " Dans le cas ou le 
" tiers dfetenteur est tenu de restituer Timmeuble sur lequel il a 
'' fait des ameliorations ; il lui est jiermis de le retenir jusqu'A ce 
" que le remboursement soit ofFectui',"..." sauf le cas de dilaissc' 
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" meni sur i)oar6aite hypothecaire, auquel il est pourvu au titre 
" des PriviUges et hypoth^nes." 

En ce cas, s'il etait permis an piroprietaire de reprendre Vim- 
meuble sans rembonrser pr6alablement les impenses an posses- 
seiir, celni-ci ne resterait qn'avec nn reconrs sonvent illnsoire. 
Mais dans ce cas-ci il ne s'agit qne de faire delaisser et vendre 
Timmenble en jnstice, ponr qne la dette dn cr6ancier et le droit 
dn possessenr anx al&^lioTations isoient satisfaits snivant lenr 
rang et privil6ge. II fant done par analogie appliqner Particle 
2072 dn Code Civil dans le cas de Taction hypothecaire dont les 
conclnsions sont semblables k la pr^sente action. 

Pothier, dans son Traitfe de Thypotheqne, chap. 2, art. 2, 
section .4, en parlant de Texception des impenses, expliqne la 
diflFerence dn droit Bomain qni 6tablit la retention avec le droit 
fran9ais qni ne I'fitablit pas, comme snil : " le droit de retenir 
*' rh^ritage ne doii point 6tre snivi dans notre droit et on doit 
" senlement Ini accorder le droit d'fitre pay6 k Vordre des im- 
" penses nfecessaires par priviUge snr tont le prix, etc., et des 
" ntiles snr la pins valne, etc." 

A ce point de vne done, le jngement de la Conr Inffirienre 
me parait erron6. 

La denxieme qnestion est de savoir si le creahcier demandenr 
etait tenn de faire et a fait en temps ntile nne demande en sepa- 
ration de patrimoine, et s'il y a la nn dfefant qni doit faire de- 
bonter Taction dn demandenr. 

II est bon d'observer qne cette objection n'a pas 6te sonleree 
par ancnne exception dn dfifendenr ; j^ent-elle 6tre prise an 
moyen de la defense en fait prodnite ? 

Cette separation de patrimoine est definie ainsi par Trop- 
long qni empmnte cette definition k Dnranton. " C'est nne 
" demande par voie dCexception oppos6e anx creanciers personnels 
" de Theritier qni vondraient venir en conconrs avec Ini snr 
" les biens de la snccession." 

Pothier, des snccessions (edition de 1819.), a'oI. 10, p. 340, 
2, 3. Tonllier, vol. 2, p. 335, 6, 7 ed. beige. 
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**JJ** En eflfet n'est-ce pas une espece d'exception que Ton pent par 

Laroche. analogie comparer k Texception de confusion ? Ce moyen comme 

celui de la novation, de la prescription, ne doivent-ils pas 6tre 

invoqu6s spgcialement, parceque le dfebitenr ou detenteur pent 

y renoncer tacitement, s'il ne I'invoqne pas ? 

• 

Mais, en supposant que cette objection serait validement 
prise par la defense en fait, quelle est la formule de la demande 
en separation de patrimoine ? «A qui doit-elle 6tre signifi^e ? Sur 
ce point on trouvera • que nos codes, aussi bien que les codes 
Napoleon sont silencieux, et nous laissent dans une yoie assez 
obscure. Yoici ce que M. Barafort, dans sa preface du Trait6 de 
la Separation de Patrimoine, dit sur ce i>oint : 

" Cette matiere est difficile entre toutes." 

Lebrun disait autrofois ; '' cette matiere a ses difficultes.*' 

'* De nos jours M. Cabantous a pens^ qu'elle etait une des 
'* matidres les plus fecondes en difficult^s et les moins explores 
" de notre droit." 

M. Blondeau ajoute : " II n'est pas de partie de notre droit 
'' priy6 sux laquelle les auteurs du Code Civil aient plus 
" vaguement exprimS leur pens6e, sur laquelle ils aient eu des 
" id6es moins arrfetfies." 

Demolombe, des successions, vol. 5, ceuvres vol. 17, page 
156, dit : '* Nous avons d^ja cit6 Lebrun qui nous apprend que 
'> de son temps la separation est de plein droit et non sujette & 
^' demande^ et Basnage n'est pas sur ce point moins explicite : 

Demolombe, page 157. '* Le droit de separation des patri- 
** moines est un droit de preference, un privilege... or les pri- 
" viieges s'exer9ent dans les ordres ou dans les distributions par 
'' contribution... 

" Eh ! pourquoi done une demande ? pourquoi un juge- 
" ment ? a quoi bon ces frais ? 

S'il n'y a pas de formule speciale, ne peut-on pas dire que la 
presente demande contient en substance une demande en sepa- 
ration de patrimoine ? Le seul patrimoine qu'il s'agit de s^parer, 
ou si Ton veut, de ne pas confondre avec les aiitres bieus de 
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rheritier ou du l^gataire paticulier, c'est un seul immeuble, une **;[*• 
terre en la paroisse de Ste. Agathe. Laruche. 

Les conclusions sent a TeflTet que cette terre soit delaiss6e 
en justice, pour que les cr6anciers qui y ont des droits soient 
payes suivant leur rang. Ceci me parait suffisant, et emporte 
de soi siparation. (1) 

Mais Tobjection la plus forte est peut-6tre celle-ci. Cette de- 
mande a-t-elle 6t6 faite en temps utile, a-t-eye 6te enrfigistree 
dans les 6 mois apr^s la mort du testateur, suivant les articles 
743, 886 et 2106 du Code Civil ? L'article 743 dit : " Ce droit 
'' pent dtre exerc6 tant que les biens existent dans les mains de 
" ces demiers (I6gataires), ou sur le prix de Tali^nation, s'il est 
"'encore du." 

L*article 886 dit : " le creancier doit s'fitre prevalu a temps 
" du droit de separation dea patrimoines." 

L'article 2106 dit f " Les crganciers et I6gataires qui deman- 
" dent la s6paration de patrimoine conservent la pr6f6rence sur 
" les biens de leur dfebiteur d6c6de, k rencontre 'des crianders des 
" yritiers ou repr^sentants de ce dernier, pourvu qu'ils enr6gis- 
" trent dans les 6 mois les droits qu'ils ont centre sa succession." 

Que Ton remarque bien. L'article dit : conserve la prifirence. 
Ici il ne s'agit pas de prSfirence d Vencontre des crfiinciers des hM- 
tiers, il est simplement demands que Timmeuble soit d6laiss6 
pour que chacun soit pay6 sur le produit suivant son droit et 
son rang. 

Far exemple : un cr6ancier du Ugataire particulier, le d6fen- 
deur en cette cause, a pu enr^gistrer une cr6ance contre Tim- 
meuble en question, et si le demandeur actuel, creancier de la 
succession, n'a pas enr§gistr6 son droit dans les 6 mois, la ques- 
tion pourra s'elever s'il a conserv6 son droit de pr€firence a Ten- 

(1) Demdombe, vol. 17, p* 2i4, Na 1991 

" La oonfasion... qui, ik I'^gftrd dm meublai peut 6tre si aouvent un obstacle A la 

^ separation de patrimoine, ne saondt gndre Be ooncevoir & I'^gard dea immeubles 

" nous ne ctoiriona m6me paa qu'en gen6ral^ lea tntvaux qae Fh^ritier aurait pn 

^ faire...... oonstractiont, plantations, etc, pdssent foarnir un moyen oontre la demande 

** en separation ibrm^ par les crfianciers du d6fnnt: ce qui en rAiulterait c'est qn'il 

"poomtty avoir lien & la distraction snr le montantdu prix de la vente. 
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^J*/' contre de ce creancier de Thfiritier (16gataire) qui a enregistre. 
uiuvUo. Voila Tapplication de Tarticle 2106 ; maia il est de droit rigou- 
reux, il ne faut pas T^tendre plus loin. 

Pothier, Trait6 des successions, chap. 5, art. 4, (Mition de 
1819, vol. 10, p. 842). " Par le droit remain, cette separation 
^' doit 6tre demand^e rebus integriSy avant que les biens du d6fant 
*' soient ni6l6s avec ceux de I'hgritier, et tout au pltis tard dans 
*' les cinq ans. Par notre droit il n'y a aucun temps limitfe ; on 
^' est toujours a tetnps, tant que les biens de la succession peu- 
** vent encore facilement se dem6ler avec ceux de I'lieritier." 

Lebrun, des Successions, liv. 4, ch. 2, s. 1, No. 24, in fine. 
Si done les choses sont integm s6par6es de leur nature, pourquoi 
refuser les recours du crfiancier ? • 

Notre Code, en donnant la saisine immediate des biens aux 
legataires particuliers (art. 891 C. C.) permet a ces Ifegataires do 
les aligner de suite, et que devient le recours du creancier de la 
succession ? Un testateur pourrait-il donnet ses biens par legg 
particulier au prejudice de ses cr^anciers ? » 

Notre Code aux articles Y85 dit : " Le legataire particulier 
" est tenu (au paiement des dettes) au cas d'insuffisance des 
" autres biens." 

Art. 880, "'Les dettes du testateur sont dans taus les caspr^ 
^' f&6es au paiement des legs." 

Le dfefendeur actuel, s'il veut prendre avantage de quelque 
d6faut d'enrfigistrement, s'est-il bien conform^ lui-m6me aux 
requisitions de I'article 2098, qui exige I'enrfegistrement du drpit 
de transmission avec declaration de la date du d6ces du testa- 
teur ? I'a-t-il allegue et prouvfi ? 

L'article 880 de notre Cod^ dit : *' Le droit au legs n'est pas 
accompagn6 d'hypothSque." 

Le Ifigataire (I'intimfi) a-t-il allegu6 et prouv6 son inscription 
sp^ciale pour r6clamer prioritfe ou prfeftrence ? 

II est mieux de decider la cause sur les v6ritables points 
que les parties ont mis en contestation, et sur les faits qu'ils ont 
pos6s dans leur admission de faits, et d'apres cela il me parait 
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conforme a la loi et a la justice d'accorder les conclusions de la 
demande du creancier, et de renverser le jugement qui a deboute ^'^*»' 
son action. 

Ci-snit le Jugement de la Cour : 

La Cour, etc., considerant que par cette action, I'appelant 
creancier de feu Edmond Laroche pour une somme de |185.94 
ayant 6tabli qu'il a discut6 les autres biens de la succession sans 
avoir pu 6tre pay6, demande k ce que Tintim^, 16gataire particu- 
lier de Timmeuble d6sign6 en la declaration, soit tenu de le rap- 
porter et de le d6laisser en justice, si mieux il n'aime payer la 
creance de I'appelant. 

Et considerant que I'appelant ne reclame pas un droit de 
propriiftt§j mais que son action est une demande en d6laissement 
pour 6tre pay6 en vertu d'un droit de pr6f6rence qui lui est 
reconnu par les articles 735, Y43 et 886 du Code Civil sur un 
immeuble qui lors du d6ces de son debiteur ferait partie des biens 
de sa succession. 

Et considerant que I'intime a etabli qu'il avait fait des de- 
penses au montant |l50 pour lesquelles il a une crfiance privi- 
legiee sur I'immeuble dont on lui demande le d^laissement et qui 
est de la valeur d'enriron |600. 

Et considerant que sous ces circonstances I'intime n'a pas le 
droit de retenir I'immeuble jusqu'& ce qu'il ait 6t6 pay6 de ses 
depenses conform§ment i Particle 419 du Code Civil, qui n'est 
pas applicable aux circonstances de cette cause, mais seulement 
celui d'exercer conformi&ment a Particle 2072 sa crfeance privi- 
legi§e sur le prix de I'immeuble en question qui devra 6tre ven- 
da sur uh curateur au d6laissement dans le cas ou Pintim6 ne se 
prfevaudrait pas dePoption qui lui est offerte de payer la crfiance 
de I'appelant. 

Et considfirant qu'il y aerreur dans le jugement que la Cour 
Supferieure a rendu a Quebec, le 9 juillet 18Yt et par lequel elle 
a donn6 i I'appelant d6lai jusqu'au 15 Septembre 18t7 pour 
payer a Pintim6 la somme $150 pour imi>enses, et qu'il y a aussi 
erreur dans le jugement rendu par la dite Cour Sup^rieure, le 19 
Octobre 1877, qui a renvoyfi Paction de I'appelant pour n'avoir 
pas payg k Pintim6 cette somme de $150 dans le d6lai fix6 par le 
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•jugemeut du 9 Juillet, 18t iT. Et procfedant a rendre le jugement 
qu'aurait d& rendre la dite Cour Sup^rieure, adjuge et declare 
que rimmeuble d6sign6 comme suit, eu la d6claration en cette 
cause, savoir : un lot de terre ou emplacement situ6 dans la 
paroisse de Ste. Agathe dans le comt6 de Lotbiniere connu sous 
le num6ro 5 dans la concession, est affects sp^cialement au paie^ 
ment d'une cr6ance se montant k la somme de $185.94 avec int^r6t 
sur la somme de $135.64 k compter du 19 Octobre, 1876, et que le dit 
intim6 soit en co;is6quence tenu, sous 15 jours de la'signification 
de ce jugement de rapporter cet immeuble et de le d^laisser en 
justice pour qu'il soit yendu sur le curateur qui sera cr66 au 
d6laissement, pour 6tre Tappelant pay6 de sa cr6ance selon ses 
droits de pr6f(§rence 4t priorit6, si mieux n'aime Tintimfi payer a 
I'appelant sa cr^ance en capital, intfirfits et dfepens, cette Cour 
r^servant k Fintim6 son droit d'fetre pay6 selon son priyil^e sur 
le prix de la dite vente i>qur le prix d,e la dite som^e de $150, 
valeur admise des in\pei],ses utiles qu'il a faites sur cet immeujble. 
Et cette Cour condamne de plus et dans tons les cas Tintim^ a 
payer k I'appelant les d^pens, tant ceux encouru.s en Cour Infe- 
rieure que sur le present appel. 

Suzor if Tt&ner, pour TAppelant. 

Bo%$€ Sf Languedoc^ pour I'lntimC*. 



Note A. Les articles de notre Code sur oette matidre sont an peu difierents da 
Code Napoleon. AinsI notre article 735 dit : *'«/e Ugataire parUeuidar n'est tenu 1^ 
^* qu^au Gos dPinsuffuaucti des caUrea 6fceiw, et 2^ auMt hypeth^qairement : 

L'artide 871 da Code Napoleon dit : " l^gataire partioulier n'esC pat tenu doB dettee, 
** except^ hypothioairemink" 

Notre article 8S0 (Ut : " Lea dett,&^ du test&teur sonV dans toua les eas prifSrSes au 
** paiement des leg^." 

L'ariicle 1017 oorrespopdant du Code Jj^apolton necontient rien d'auFsi ezpUcite ; 
c'efft la rdgle de I'ancien droit tir6e des autorit^ cities au bas de notre article 880. 
Pothieret Bourjon. 

Notre article. 887, dit: " Le crtenoier de la saccession a, dans la cas de redaction 
" du l^;8 particulier, un droit de pHfirence sur la chose I^u^ a I'encontre des cr^nciers 
*' du l^taire eomme dans la separation de patrimoine." 

** Le l^gataire partioulier a son recoars centre lee h^ritiers etc'' 

On ne trouve rien comme la Idre partie de cet article dans le Code Napol&)n ; c^est 
de I'ancien droit. 

Notre article 2106 prescrlvant Fenr^glstrement dans lea 6 mois, tire de Particle 
21 U du Code NapoI6on est aussi different Notre article dit ; ^ ^nsvrPCBii ^ prffirenoe'^ 
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SOT IcB biens de leur d6bitear L'ftrtide 2111 da Code Nftpol^on dit : '' conservent MHito 

leur prinUge,** II i^Qte : ** ancane hypoth^oe ne peat dtre ^tablie Bar ces biens ayant Uroch«. 
'* I'ezpinUoo da d^lai, (dea 6 moia).'' Cette rdgle U n'existe pas dans notre Code. 

Note B. Bomolombe^ toI. 17, Na 197, p. 282. ^ Cest ane qaestion controTen^e, 

" si le droit de demander la separation de patfimoine qaant aax immeMa est 

" soomise k one prescription qaeloonqae." 

Plnueais invoqaent la prescription de 90 ans. ^ 

" Noos pensons qae oe droi^ relativement a,uz immeables, n'est sou mis & aacune 
** prescription ^p^ciale." 

Barafort, Traits de la S6paration des Patrimoinefl, page 381. 

Arr6t da 26 arril 1864. Dallos, anno 1864. 



SUrERIOR COURT,— QUEBEC. 

llTH MAY, 1878. 

^ Coram Stuabt, J. 
PARENT vs. PICARD, 



Hblo:— That the fluhire to stete in tbe writ die PlaintifiV names ia fail, and the 
giving a wjpong name, to Defendant, are not mere irxegalarities subject to 
amendment, bat nullilies, and cannot be amended. 

Per curiam: — On the 8th February last, there isstted a writ 
of samxnons in this cause, which was served on the 13th and 
returned on the 25th February last. 

On the twenty-sixth of February the defendant fyled an 
appearance and on March the first, an exception to the form alleg- 
ing inter alia^ '^ that the Plaintiff has not sued under his name ; 
that the defendant's name is not Picard but Collet." 

On the 1st of April last, the plaintiff moved to amend the 
writ, by adding '' Simon " to the plaintiff's, ixame, and to the 
defendant's name " Jeau ^aptiste. ColJiet dit Picard." 

The fact of moviiig to amend the names of the plaintiff and 
defendant, both to meet the exception A la former looks as if the 
plaintiff admitted the error in the writ in this particular, but I 
am not called upon to express any opinion ui>on the validity of 
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the ^' exception & la forme.^^ The question to be decided is, can 
the names of the plaintiff and defendant be amended so as to 
render valid the summons of the defendant and impose on him 
the obligatioii to put in a defence to the action. 

C. P. C. art. 49.^ " The writ must state the names, the occu- 
pation or quality and domicile of the plaintiff and the names 
and actual residence of the defendant." Arti 51. " The formalities 
mentioned hi art. 46, 47, 49 and 50 are required on pain of 
nullity." 

C. P. C. art. 116. " The following ground must be pleaded 
by exception to the form : 1st Informalities in the writ or 
service ; 2nd informalities in the declaration, when it contro- 
venes the provisions contained in art. 14, 19, 50, 62 and 56." 

Art. 117. " The plaintiff, upon an exception to the form, as 
well as at any other time before judgment, may, by leave of the 
court, amend either the writ or the declaration, on payment of 
such costs as the court determines." 

The exception d la forme in the particulars mentioned does not 
invoke either a nullity in the service or an informality in the 
demand, both of which would have been covered by an appear- 
ance, without taking advantage of these objections ; but it rests 
on an alleged nullity in the writ, and it invokes the nullity and 
prays the writ may be set aside. 

An irregularity is a formal, but a nullity is always a sub- 
stantial defect. As the law requires that every writ shall con- 
tain the names as well of the plaintiff as those of the defendant, 
under pain of nullity, is a writ which does not contain the 
names of the one or the other, a writ which the Court can 
legalise and hold to be effective to bring a party before the 
Court to defend himself against a claim of any kind made upon 
him by the plaintiff ? The law has declared such a writ null ; 
can it be operative, nevertheless, to bring the defendant before 
the Court for any other purpose than that of having it so de- 
clared by the Court ? This would be confounding irregularities 
with nullities. The one may always be amended, the other 
cannot. 

It has been decided that if a proceedin'g be expressly di- 
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rected to be taken, its omission amounts to a nullity. Mortimer ^*J«°* 
V. Pigott, 2 Dowl. 616. Garratt v. Hooper^ 1 Dowl. 28. ^^"^'^ 

A void proceeding is so entirely vitiated as to be incapable 
of amendment, but if merely irregular, the Court, under certain 
circumstances, will allow it to be amended. Kenworthy v. Peppiot, 
4 B. and Aid. 288. 

If the writ be absolutely void, no person whatever can 
justify under it. Parsons v. Lloyd^ 2 W. Bl. 845. Grant v. Bagge, 
3 East, 128. Carratt v. Morley, 1 A. and E. 18, N. S. MUchell v. 
Foster, 12 A. and E. 472. Bates v. Pilling, 6 B. and C. 88. 

The sheriff should not execute mesne process when the de- 
fendant is incorrectly named, for if defendant were commonly 
known by that name; so as to afford a justification to the sheriff, 
r^et he is not liable for not arresting. Morgans v. Brydges, 1 B. and 
Aid. 647. 

And if defendant were not so known and be arrested, the 
sheriff is liable at his suit. Cole v. Hindson, 6 T. R. 284. 

The copy of the writ after service, being beyond the power 
of the Court, nevei^can be amended ; an amendment of the writ 
itself will generally be allowed in one case alone, viz : where . 
by compelling plaintiff to commence de novo, the statute of limi- 
tations would be a bar. Byfidd v. ^reet, 2 Dowl. 739. Hodgkisson 
V. Street, 1 A. and E. 585, 9 Dowl. 529, 6 ib. 627. 

Were it not that the law makes it a nullity, not to give the 
names of the plaintiff and defendant a wrong name, would be 
a mere irregularity 'subject to amendment, but a void proceeding 
cannot be amended. 

Motion rejected. 

Amyot Sf Casgrain, for Plaintiff. 

Suzor 4* Tessier, for Defendant. 
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SUrERIOR COURT, QUEBEC. 

»rH FKBBUABY, 1878. 

Coram MEREDITH, C. J. 
WYATT vs. SENEGAL el al. 



RAILWAY BONDS— SAISM CONSERVATOIRE. 

The holder of railway bonds, oonatituting a privileged claim on the moveable pro- 
perty of the company, may, for the protection of his rights, proceed against such pro- 
perty by an attachment- in revendication in the nature of a saisie conMrvaUnre, 

Per curiam.-^ThiB. case comes before the Court upon & motioa 
to quash the saisu reven/dkalum therein issued. 

The declaration alleges that the plaintiff is the holder of 
certain bonds, duly issued by the Levis and Kennebec Railway 
Co., in virtue of various acts of the Legislature of this Province, 
that by law, and by the tenor of the said bonds, the railway 
belonging to the said company, and all the rolling stock and 
equii>ment thereof, became, ^re and are mortgaged and hypo- 
thecated in fitvour of the said plaintiff, for the amount of the 
said bonds, and of the interest due, and to become due thereon. 

The dedaration farther alleges that, for sam^ei time previous 
to the institution of this acti<m, the defendants were in posses- 
sion of the said railroad, and of all the rolling stock belonging 
to the same. And that the defendants with intent to defraud 
the plaintiff, and to deprive him of his just rights as a mort- 
gagee of the said road, had caused part of the rolling stock, to 
wit, nine platform cars, to be moved ^om the said railway, and 
to be placed on the Q-rand Trunk Railway, at the St. Henri Sta- 
tion, with the intention of causing them to be sent to the Acton 
Station, on the Q-rand Trunk R. R.,. at a distance of more than 
100 miles from the Levis and Kennebec R. R. 

Upon an affidavit, alleging these facts, the plaintiff obtained 
a writ of saisie revendication^ under which the said platform cars 
have been seized. And the defendants now move that the writ, 
so obtained, may be quashed, on the ground that, even according 
to the allegations of the plaintiff's declaration, the plaintiff was 
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not entitled to a writ of saisie revendication ; and more particu- ^y»" 
larly that the present case is not one of those in which a writ of ^J2f 
saixie revendication is allowed by art, 866 of the Code of Procedure. 

The plaintiff, it must be admitted, is not an " owner, deposi- 
" tary, usufmctnary, institute or substitute" within the meaning 
of that article. It is true, however, that under the Quebec Rail- 
way Act of 1869, railways have the power of pledging their 
property ; but the plaintiff never had possession of the platform 
cars now seized, and therefore cannot, either under the com- 
mon law, or under the Code, have the rights of a pledgee. 

On the other hand there can be no doubt that the plaintiff 
has a hypothec for his bonds ; and I believe it is not denied 
that that hyx>othec extends to the rolling stock. Moreover xmder 
the 4th section of the 86 Vict. Cap. 45, the bonds " constitute 
*' a privileged claim on the moveable property of the said com- 
" pany." 

Such being the case the plaintiff contends he must have 
some means of protecting the privilege and hypothec which te 
holds under the law. 

The defendants answer that the plaintiff can protect his 
hypothecary right now sought to be enforced, by a writ of ca- 
pias, under art. 800. But the plaintiff replies, that the effect of 
a writ of capias would be, simply, to keep the defendants within 
the Province, and that that would be of no advantage to him, 
and that, at any rate, any reiiedy he may have against the de- 
fendants persons ought not to int^ere with his remedy for 
the protection of the property in which the law gives him an 
interest. 

This is the first case, so far as I know, in which the question 
now to be decided has been discussed ; and it is certainly by 
no means free from difficulty. It does however appear to me 
that the right which in the present case the plaintiff has as an 
hypothecary creditor, is in effect very nearly the same as the 
privilege which an unpaid vendor, who had sold on credit, was 
allowed under the Ittth article of our custom. 

The unpaid vendor who had sold for readi/ money, had a 
right to proceed under article 1*76 as owner. His position, there- 
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* 

wyatt foxe, would be quite diflFerent from that of the present plaintiff, 
^i^ who is not and does not 'claim to be the owner. 

But the unpaid vendor, under a credit sale, had merely a 
privilege on the proceeds of the sale of his goodsj in the same 
way as the plaintiff would have a privilege upon the proceeds 
of the hypothecated property if it were brought to sale. The 
unpaid vendor, under a credit sale, .was not an owner, pledgeo, 
depositary, usufructuary, institute or substitute, within the 
meaning of article 866 of our Code of Procedure, and yet he was 
constantly allowed to protect his- privilege by a saisie conserva- 
toire, which in this district was called a saisie revendication, and 
which differed but little, if at all, in legal effect, from the pro- 
cess now before the Court. 

In three cases reported 2 L. C. J. p. 101, it appears to have 
been decided by Mr. Justice Mondelet and Mr. Justice Smith 
that an unpaid vendor, who had sold on credit, might seize the 
^ goods sold, in the hands of the vendee who had become insol- 

vent. 

A decision to the same effect was rendered by Mr. Justice 
Badqley in Ledtic v. Tamigny, (1) and by Mr. Justice Monk in 
Baldurin v. DenmorCy (2) the process being spoken of in the two 
cases last mentioned as a saisie conservatoire. 

In the following year, in this district, in the case of Posion 
V. Gagnoriy (3) the plaintiff, an unpaid vendor, who had sold on 
credit, sued out a saisie revejidicatio^ ; and the only question 
which seems to have been# discussed was as to whether the 
plaintiff had a right to a saisie revendication without an affidavit. 

Sir A. DoRiON in rendering the judgment of the Court of 
Appeal in Henderson v. Tremblay, (4) referred approvingly to the 
judgments in Torrance v. Tlionids, Leduc v. Tourigny and Baldwin 
V. Benmore, above cited, observing : " Les tribunaux du pays ont 
" souvent permis aux parties interessees de pratiquer des saisies 



( 1 ) Leduc V. Toorigny, 5 Jar. p. 123. 

(2) Baldwin v. Benmore, 6 Jur. p. 297. 

(3) Poeton v. Gagnon, 12 L. C. Rep. p. 252. 

(4) Ilendereon v. Tremblay, 21 Jnr. p. 24. 
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" conservatoires pour proteger, dans des cas analogues, des droits ^y»" 
" qu'elles etaient exposees a perdre." ®/"iu!' 

The judgment of the Court of Appeals in Henderson v. Trem- 
blay, itself, has an important bearing on this case. 

The plaintiff in that case as an unpaid vendor had sued out 
a saisie revendicatwn ; the Court of Appeals declared that the sale 
was on credit, and, therefore, that the plaintiff was not in a 
position to exercise the right of revendication, but they, at the 
same time said, that although the att&chment by the plaintiff 
was " in the nature of a saisie revendication, it would nevertheless 
" avail to him as a saisie conservatoire,^^ 

The contention of .the plaintiff is that if, as the defendants 
maintain, he be not entitled to a same revendication^ under article 
860, then that he must have a remedy • under article 21, which 
declares that " Whenever this Code does not contain any provi- 
" sion for enforcing or maintaining some particular right or just 
" claim, or^any rule applicable thereto, any proceeding adopted 
" which is not inconsistent with law, or the provisions of this 
" code is received and held to be valid." 

The plaintiff further contends that the remedy which he 
has adopted protects his rights, without interfering with the 
rights of any other person, and such seems to me to be the case, 
for the effect of the writ, so far as we now can see, is merely to 
prevent the' carrying away of property hypothecated in favor of 
the plaintiff, and as to the name given to the writ, I do not 
think it ought to materially affect the question to be decided. 

It is to be recollected that when the judgments of the Su- 
perior Court of which I have spoken were rendered, the defen- 
dants could urge, and did urge, the provision of the 2*7th Geo. 
Ill, declaring that attachments before judgment should be al- 
lowed in certain cases only ; and that the case of the unpaid 
vendor, who had given credit, was not one of those cases. Also 
that we had not at the time of the rendering of those judgments 
any general provision such as is to be found in article 21 of the 
Code of Procedure already cited. And if our Courts without 
any provision of law, such as that last mentioned, and notwith- 
standing the 2*7th Geo. Ill, allowed the unpaid vendor the bene- 
fit of a saisie conservatoire^ for the protection of his privilege, it 
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^y»" seems to me that the Courts, now, ought to allow the plaintiflF 
^t^) ^ ^ privileged and hypothecary creditor a like remedy for the 
protection of his rights. For these reasons, although the case 
(which so far as I know now presents itself for the first time) is 
not free from difficulty, I deem it my duty to reject the motion 
of the defendants to quash the saine revendicatum. 

Motion rejected. 

Holtj Irvine 8f Pttnberton, for Plaintiff. 

Boss4 4- Languedoc^ for Defendants. 



SUPERIOR COURT— QUEBEC. 

lOth' FEBRUARY 1877. 

No. 2080. 



LORANGER vs. DEGASPfi. 



PETITION EN RADIATION D'HYPOTHfeQUE. 

Held, by Meredith, C. J., with the concurrence of the other Judgen^ That in pelilions 
such as the preHent the hypothecs to be stiock out mast be specially described, 
and that each of the discharges or other papers relied on muftt be described in 
the same way, and a regnlar list 'of ezhibitn filed. 
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COUR DE CIRCUIT. 

MONTBi:AL, 22 MAI 1878. 
No. 11,241. 

CaratmDoTiios, J. 
LEPAGE vs. WATZO. 



JuG^:— p. Qu'envertude'M'Actedes SauvageR, 1876'' (39 Vic. di. 18.) les biens 

ineubles et effets mobiliera dee sauvages, aont exempts de saisie. 

2^. Qae le mot proprUt^, employ^ seul, dans une dispoeitioD de la loi, 

oomprend les meables et lea immeubles indiBtinctement^ 

Le demandeur ayant obtenn jugement contre le d6fendear, 
pour la somme de |92, fit 6maner contre lui, un bref de Fieri 
Facias de bonis^ en vertu duquel ees biens meubles et effets furent 
saisis, et a Tencontre de cette saisie, le d6fendeui produisit Top- 
position suiyante : 

Samnel Watzo, chasseur et commer9ant, de la tribu des Abe- 
nakis de St. Fran9ois de Sales, dans le district de Richelieu, fai- 
sant, aux fins des pr^sentes, election de domicile, au bureau de 
son procureur soussign6, rue St. Vincent, en la cite de Montreal, 
par sa prSsente opposition et moyens d'opposition afin d'annu- 
ler, a la saisie pratiqu6e contre lui en cette cause, dit et allegue : 

Qu'il est sauvage, aux termes et conditions des lois et statuts 
concemant les sauvages, et comme tel, qu'il fait partie de la tribu 
des Ab^nakis de St. Fran9ois de Sales ; laquelle est r6gie par les 
lois ggn6rales et les statuts de la Puissance du Canada concer- 
naiit les sauvages. 

Que tons les biens saisis en cette cause 6taient, lors de la 
dite saisie et sont encore actuellement, dans les limites des terres 
specialement r6serv6es k la dite tribu, et en la possession du dit 
opposant, sauvage, comme susdit. 

Que tant par les termes g§n6raux que par les dispositions 

speciales de TActe des Sauvages de 1876, les meubles et effets 

saisis en cette cause, sont exempts de saisie, et que le demandeur 

lie pent, en aucune fa9on, les rechercher en justice, comme il le 
6 
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^'v*' fait par sa dite saisie ; laqnelle est ill^gale, nulle et commc nou 
^^^' avenue. 

■ 

Pourquoi le dit opposant conclut a ce que la dite saisie soit 
. declarSe illegale et nulle a toutes fins que de droit : et ^ ce que 
main lev6e lui en soit accord6e avectd^pens. 

A I'encontre de cette opposition le demandeur produisit la 
contestation suivante : 

Et le dit contestant pour moyens a Tappui de sa presente 
contestation, dit : 



. Que le fait qu^e To] 
IS Tesprit de la loi, ] 



opposant est un sauvage, n'est pas suffisant 
dans Tesprit de la^loi, pour empficher la saisie et la vente de ses 
meubles. 



Qu'en vertu de la loi, les immeubles seuls, sont reserves. 

Que d*ailleurs, Topposant est un conuner9ant, faisant des 
transactions journalieres avec les blancs ; et que s'il y avait par. 
la loi, une exception quant a la saisie des meubles des indiens, 
cette exception ne saurait s'appliquer a Topposant. 

Et il concluait au renvoi de Toppositipn. 

A cette contestation, Topposant r6pondit en droit, commc 
suit: 

Que toutes et chacune des allegations de la dite contestation, 
sont mal fondees en droit et insuffisantes pour lui en faire obtenir 
les conclusions, pour entre autres raisons, les suivantes : 

Farce que le dit contestant ne d6montre pas et ne fait pas 
voir par sa dite contestation, que les biens meubles et efiets mo- 
biliers de Topposant, qui est un sauvage et comme tel, protege 
par la loi, soient saisissables. 

Parce qu'il ne d6montre pas et ne fait pas voir par sa dite 
contestation, en quoi, comment et jwurquoi, le titre de commer- 
9ant de Topposant et ses transactions journalieres avec les blancs, 
peuvent en loi, rendre ses meubles et effets saisissables. 

Parce qu'en vertu des sections 66 et 69 de TActe des Sau- 
vages de 1876 (39 Vic. ch. 18), tons et chacun des meubles et 
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effets du dit opposant, saisis en cette cause, 6taient et sont ex- ^•»J|«" 
empts de saisie ; et que partant la saisie dlceux effectufie comme ^*"*** 
susdit, est entierement ill6gale, nulle et comme non avenue. Et 
Topposant concluait, pour ces raisons, au renvoi de la dite con- 
testation. 

Duhamel, lors de Taudition, pr6tendit, de la part du contes- 
tant, que cette opposition 6tait pour le moins futile et devait 
6tre d6bout§e sur le champ. 

II soutenait que I'opposant nWait fait aucune preuve de la 
nationality par ltd invoqu6e ; il le pensait cependant sauvage sans 
traits ; mais comme il faisait joumellement des transactions avec 
les blancs, il n'avait aucun titre k la protection de TActe des Sau- 
vages de 18*76 ; il prfitendit en outre, comme il avait d6ja prfiten- 
du par sa contestation, que les immeubles seulement et non les 
biens mobiliers des sauvages, leur 6taient r6serv6s par la loi, il 
termina son argumentation, en ofirant de prouver que Topposant 
etait commer9ant ; mais la Cour le dispensa de ce soin et prit la 
cause en dSlibir^. 

D' Amour, de la part de I'opposant, produisit, de consente 
ment, entre les mains du Juge, \b factum suivant : 

Par son opposition, Topposant se declare sauvage abenakis 
du village St. Fran9ois de Sales, district de Richelieu, et recla- 
me, comme tel, la protection de TActe des Sauvages de 1876, et 
X>ar sa r&ponse en droit, il invoque sp6cialement les sections 66 et 
69 de cet acte. 

Le contestant ne lui nie pas sa nationality de sauvage ; au 
contraire, il Tadmet formellement, par sa contestation, mais pre- 
tend que d'apr^s I'esprit de la loi, il n'y a que ses immeubles 
d'exempts de saisie ; il admet done implicitement, que s'il s'agis- 
sait d'immeubles, Topposition serait bien fond6e ; mais soutient^ 
en mSme temps, que les meubles de Topposant ne tombent pas 
sous Teffet de la loi. 

En second lieu, le contestant pretend que parce que Toppo- 
sant est commer9ant, il n'a pas droit a la protection de la loi. 

Cette demiere proposition tombe d'elle-m^me, la loi ne fai- 
sant pas une telle exception. 
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L«p«g« L'opposant n'avait pas a prouver sa nationalite, ce point etant 

wjitw. adinig en tonte lettre an dossier. 

La seule question sur laquelle cette Honorable Conr est 
appel6e a prononcer, est celle de savoir si les meubles comme les 
immeubles de l'opposant, sont exempts de saisie. 

La sec 69 de I'acte sus-cit6 dit : " Les presents faits aux 
sauvages on sauvages sans trait^s, ni aucune propriiti^ etc, ne 
pourront 6tre pris, misis on vendu pour aucune dette^ etc." 

Toute la difficult6 roule done sur Tinterpr^tation que la Cour 
doit donner au mot propri4t4 qui se trouve dans la section pr6ci- 
t6e ; car le contestant pretend que, dans V esprit de la loi^ ce terme 
ne s'applique qu'auz immeubles seulement et non aux biens 
mobiliers des sauvages. 

Sur I'interprfetation que Ton doit donne a ce mot proprUti, 
ropi)osant citera : 

Pothier, Droit de domaine de propri6te, vol. 9, p. 102, No 3. 
(Ed. de 1845, M. Bugnet.) 

• 

Jacob's Law Dictionary Vo Property, col 2, 6e et 8e, al, 

• 

Petersdorf 's Abridgment, vol. 14, Vo Property, note au bas 
de p. 84, ou Ton trouve la definition suivante du mot propri4t4 : 
^* Property may be defined any thing possessing exchangeable 

*' value, and is either reo/ or personal Estate in ordinary dis- 

^* course, is applied only to land ; but in law, obtains the same 
** signification as property, and may be either real or personal ^ 

Toutes ces autorit6s s'accordent k dire que le mot propria 
s'applique indistinctement aux meubles comme aux immeubles. 

Reste maintenant a savoir si I'Acte des sauvages de 1876, 
s'applique a l'opposant et s'il a droit de I'invoquer, ^ 

L'opposant n'h6site pas a r6pondre affirmativement, puisque 
cette loi a 6t6 promulgu6e express6ment pour la protection de 
tons les sauvages de la Puissance du Canada : ce qui est exprim6 
en toute lettre, dans la section Ire du dit acte. 

Cette cause fut plaid6e le 17 mai 1878, et le 22 du m£me 
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mois, la cour rendit son jugement, pai lequel elle declara bien '^w® 
fondfee Topposition du dit Samuel Watzo et lui en accorda les ^•^'**- 
concloisions avec d6pens. 

Opposition maintenue. 

/. G, D' Amour, pour TOpposant ; 

Duhamel et Assort^, pour le Contestant. 



SUPERIOR COURT, QUEBEC. 

1878. 

Coram McCoRD, J. 
IRVINE vs. DUVERNAY et aL 



HBEI/— PUBLICATION OF— DECLINATOBY EXCEPTION. 

The publisher of a newspaper at Montreal who mails there copies of his paper, 
containing libellous matter, to a number of individuals and to public reading rooms 
in Qaebec, held to publish that matter in Quebec. , 

Per curiam. — ^This is an action of damages for libel, brought 
against the proprietors of the " Minerve " newspaper. 

It is met by a declinatory exception founded on the grounds 
Ist That the defendants are not domiciled within the jurisdic- 
tion of the Court ; 2dly That they have not been personally served 
within that jurisdiction, and 3dly That the cause of action did 
not originate in this district but in that of the domicile of the 
defendants, and that the publication of the libel, if any, took 
place at Montreal. 

The first two of these grounds suffer no contestation and 
the only question arises upon the third. 

The facts which give rise to this question are notorious and 
are admitted in the record. 



/ 
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irriM rj^y^Q defendants mail their paper at Montreal addressed to a 

^r^dT' great number of subscribers and to public reading rooms in 
Quebec. 

That they published their newspaper in Montreal is cer- 
tainly true, but this is no ground of declinatory exception 
because it is equally true that they also published it in the city 
of Quebec. 

They are charged with having published a libel in Quebec. 
This is the real cause of action. The fact of their haying caused 
the libel to be inserted in the newspaper at Montreal, as the 
plaintiff himself alleges, is an additional fact which in no man- 
ner diminishes his right of action, for that right is complete 
without it ; the mere publication of a libel being a sufficient 
cause of action. 

The simple question comes to this, — does a person who 
mails in Montreal libellous matter to a number of individuals 
and to public reading rooms in Quebec, who receive and read 
the same, publish that matter in Quebec. 

I am of opinion that he does and are borne out by decisions 
in England which would seem to have been adopted in the 
United States. * 

Greenleaf, on Evidence vol. 8, No. 173, p. 148, says : " The 
'* publication must be proved to have been made within tlie county 
'^ where the trial is had. If it was contained in a newspaper 
" printed in another State, yet it will be sufficient to prove that 
" it was circulated and read within the county. If it was writ- 
" ten in one county and sent by post to a person in another, or 
" its publication in another county be otherwise consented to 
" this is evidence of a publication in the latter county." 

This opinion is principally founded on the English case of 
Rex V. Watson, and is given in Greenleaf 's Sd vol. which treats 
specially of evidi»nce in criminal prosecutions, but the place 
where a crime is committed, in so far as regards the jurisdiction 
of the Court, and the place where the right of action arose in a 
civil case are analogous matters, and Greenleaf is evidently of 
that opinion for in his 2d vol. which treats of evidence in civil 
matters he also says No. 416 p. 368 ; " The sending of a letter by 
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" the post i^ a publication in the place to which the letter is . ^^'°« 

^*^"»" etal. 

And by the post note it will be seen that he bases himself 
upon the English case of Rex v. Watson 

The case of Rex v. Girdwood is also in point. 

I am aware that the decision in the case of TVemblaj/ v. Wliile 
d al,, rendered not long ago, in this district, is against me, but I 
am sorry that I have not been able to bring my own opinion to 
coincide with it. 

The learned counsel for the defendants stated at the argu- 
ment that it was the postal authorities who published the paper . 
in Quebec, but these postal authorities are merely part of a ma- 
chinery which the defendants knowingly made use of; they 
were not ordinary agents who would have had an option to act 
or not to act, and even if they had been such agents the defen- 
dants would still be responsible for what they themselves had 
done per alium and therefore per se. 

• 

Considering that the admissions filed in this case establish 
that the matter complained of as libellous was published in 
Quebec ; and that the defendants were the necessary and imme- 
diate cause of such publication through the means of the post 
office and that the said publication is consequently therr act. 

Considering further that the said publication colistitutes 
the whole cause of action in this case, and that the said cause , 
of action therefore originated in this district, the declinatory 
exception is dismissed with costs. 

This judgment was confirmed by the Court of Appeals, 
Quebec, 7th June 1878. 

flbft, Irvine Sf Pemberton, for Plaintiff*. 

« 

MacKay 4* Tarcotte^ for Defendants. 
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COUR DU BANC DE LA REINE.— EN APPEL. 

QUflBEC, 7 JOIN 1878. 

No. 13. 
Coram Dorion, J. C, Monk, J., Ramsay, J., Tessier, J., Cross, J. 

HART et al. et DAVID et at. 



Dicidi : — '* Qae le d^lai prescrit par la section 41 ^n chapitre 40, des Statute Befondun 
" do Baa-Canada, (PActe Seignenrial) pour la production den oppositions hy- 
" poth^caires, dans le cas od le fonds d'indemnit^ seig^euriale est encore entre 
" 4es mains du Oouvemement, n'est pas fatal yis-^vis des repr6sentant8 16gaux 
*' du d^bitenr personnel." 

Le Juge Tessier prononce le jugement de la CJour comme 
Buit: 

La principale question sonlevfie dans cette cause est dc 
savoir : si le d^lai de six mois prescrit par la section 40, du cha- 
pitre 41 des Statuts Refondus du Bas-Ganada, dans lequel le 
cr^ancier doit produire son opposition k la distribution de de- 
nieis proTenant du rachat des droits seigneuriaux est fatal dans 
I'espdce actuelle. 

Le 20 juin 1862, le cadastre de la seigneurie de 66cancouT 
I)0ss6dee par les li6ritiers de Samuel B6cancour Hart, fut depose 
au bureau du Protonotaire de la Cour Sup^rieure, et avis en fut 
donn6 suivant la loi 8us-cit6e. 

Un certain montant provenant des droits casuels de cette 
seigneurie est rest6e depuis ce temps-R entre les mains du Gou* 
vemement. II ne fut pas produit d'opposition de la part d'au- 
cun cr^ancier dans le d6lai prescrit de 6 mois apres Pavis, mais 
le 9 octobre 18Y4, Dame Phcebe David, veuve de feu Aaron Eze- 
kiel Hart, en sa quality de tutrice k ses enfants mineurs, et Fran- 
cis L. Hart, un enfant majeur, reprfisentants feu Aaron Ez6kiel 
Hart, produisirent une opposition afin de conserver en leur qua- 
lite de cr6anciers hypotli6caires sur la dite seigneurie et les 
droits casuels qui la repr£sentent au montant de i!266.15.2, avec 
int^rfit du 21 octobre 1846. 

II fut prepare un ordre de distribution dans lequel les dits 
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Phoebe David et al., furent colloqute poxur la- somme de 11233.90, ""i," •■ • 
et cet ordre fut homologu6 le 16 dficembre 1815. ^'^ •* "- 

Les intimes fondent leur reclamation but nn acte de partage 
du 27 octobre 1846, par lequel le dit Samuel BfecanoouT Hart 
8'6tait oblige de payer k chacun de ses sobuts et frdres (dont le 
dit Aaron Ez6kiel Hart, auteur des intim^s 6tait Tun) une somme 
de <£266.15.2, et pour le paiement de laquelle il avait hypothfe- 
que sp§cialement la dite seigneurie de B6cancour et tons droits 
y attaches. 

Samuel B6cancour Hart 6tait done le d6biteur personnel de 
cette somme enrers son frere Aaron Ez^kiel Hart, represents par 
les opi>osant8, intimes pur le present appel. 

Far son testament le dit Samuel Becancour Hart (25 mars 
1850) legua Tusufruit de ses biens, comprenant la dite seigneu- 
rie k ses trois soBurs ou k la survivante d'elles, et la propriety k 
Bfs freres ou descendants m&les du mariage de feu Ezekiel Hart 
et Fran9oise Lazarus ses pere et m6re. 

II appert que deux des sosurs sont mortes, ne laissant que 
Delle Caroline Athalia Hart survivante et 16gataire universelle 
en usufruit de la dite seigneurie. Cette demoiselle a fait motion ou 
demande pour fairq rejeter I'opposition des intim6s Phcebe David 
et al., mais cette motion a 6t6 rejet6e par la Cour Inf&rieure, 
ainsi que sa requite subsSquente k Tencontre du dit jugement 
de distribution. 

Le 18 Janvier 1876, les appelants actuels, Ira Craig Hart et 
Adolphus M. Hart, avocats, tant en leur qualit6 individuelle 
que comme exScuteurs testamentaires de feu Samuel B6cancour 
Hart, ont presents une requite, en apparence sous forme de 
requ6te civile ou tierce opposition, all^guant en substance que 
I'opposition des intimes avait ete produite apres les d6lais de 6 
mois prescrits par la loi seigneuriale, section 41 du ckapitre 40 
des Statuts Refondus du Bas-Canada, que le jugement de distri- 
bution etait illegal, que toutes les procedures etaient contraires 
a la loi et entaches de fraude et d'artifices, et concluant k ce que 
le dit jugement de distribution fut revoque et Topposition des 
intimes deboutee. 

• 

Les intimes ont conteste cette requfite par une defense en 
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HartetaL, droit et uiie exception peremptoire en droit perpetnelle et une 
pavid et ai., defense au fonds en fait. 

Le 10 juin^ 1877, la Conr Sup6rieure des Trois-Rivieres a 
maintenu cette contestation et renyoye la requite des dits Ira 
Craig Hart et autres. C'est de ce jugement qu'il y a appel de- 
vant cette Cour. 

II est all6gu6 dans ce jugement plusieurs motifs qui le justi- 
fient sur Pinsuffisance des allegations de cette requfete, mais le 
principal est que les appelants representent le debiteur person* 
nel Samuel B6cancour Hart ; or ils ne peuvent pas avoir plus 
de droits que n'en avait ce dfebiteur; il n'aurait pu prendre 
lui-m6me avantage de ce delai de six mois, parcequ^en principe 
general si bien exprim§ dans Tarticle 1080 du Code Civil : " Qui- 
'^ conque est oblige personnellement est tenu de remplir son 
" engagement sur tons ses biens mobiliers et immobiliers pre- 
" sents et a venir." 

Ce delai de six mois aurait bien pu fitre invoqufi par uu 
creancier qui aurait produit sa reclamation dans le temps fixe, 
mais non pas les ayant cause du debiteur personnel. II n'est 
pas invoque ni de prescription centre la crfeance, ce qui serait 
difii&rent. 

Quant aux autres objections il y en a* une a Teffet qu'il 
li'etait pas all6gu6 dans I'opposition que Facte de partage etait 
enregistre, mais ce n'etait qu'une matiere de preuve, et sur la 
requite all6guant ce defaut les opposants ont all6gue en r^ponse 
et ont prouv6 Tenregistrement du dit acte par la production du 
certificat. 

II a 6t6 aussi objecte aux interfits reclames depuis 1846, mais 
il faut remarquer que la collocation ne couvre pas cinq ans d'in- 
t6r6t, qui sont presumes 6tre les demieres. 

II reste des allegations de fraude et d'artifice, mais il n'y en 
a aucune preuve. 

Four toutes ces raisons cette Cour est unanimement d'opi- 
nion que le jugement de la Cour Superieure doit 6tre confirme 
avec d6pens. ^ 

il. M. Hart, pour TAppelant. 

Wm, McDofigally C. R., pour Tlntime. 
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COURT OF QUEEN'S BENCH— APPEAL SIDE. 

QUEBEC, l8T DECEMBER 1874. 

Coram DoRioN, C. J., Monk, J., Taschereau, J?, Ramsay, J., 

Sanborn, J. 

BELLAY and GUAY. 



Kkld' — 1° That a case may be iDBcribed for en^uiUn et miriies^ without the filing of 
articnlations of facta and answers, when the delay for filing the pame had 
expired before the date of the inscription. 

2° That, an interlocutory judgment, rejecting such inbcription, ia a 
judgment from which an appeal will lie. 

3^ That, upon a diaUtement of tlie judgment, without a tender of coittB, 
the Court of Appeals will condemn the respondent in the costs of both Courts^ 

The facts are as follows : an action of damages for slander 
was instituted by the respondent, in the Superior Court, at 
Murray-Bay. The appellant pleaded on the 17th June, 1874 ; 
issue was joined by lapse of time ; and no articulation of facts 
had been filed on either side, on the SOth July, when the appel- 
lant filed an inscription, with notice, aux enquUes et m&rUes^ for 
the 2Tth October, 1874. 

On the 27th October, 1874, the plaintiflf (respondent) moved 
to reject the inscription as irregular on the ground that the 
same was made before the production of articulations of facts* 
and without any consent by plaintiff to the non-production of 
such articulations. 

The Court at Murray-Bay, 27th October 1878, granted the 
said motion. 

The defendant immediately moved for leave to appeal from 
this interlocutory judgment, and the plaintiff answered by pro- 
ducing a certificate of the Frothonotary stating that he, the 
plaintiff*, had filed a renunciation {d^sistement) of the judgment 
in question. 

The respondent adduced no evidence to shew that his re- 
nunciation had been accompanied with a tender or deposit of 
the costs. 
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^id^ Judgment of the Court of Appeals, let December 18*78. 

Qvmj, 

Having heard the apx>ellant (defendant in the Court below) 
by his counsel, upon his motion of this day, founded upon no- 
tice duly served on the 29th day of October last, for leave 
to appeal from an interlocutory judgment of the Superior 
Court, in and for the district of Saguenay, of the twenty-seventh 
day of October last, annulling and setting aside an inscription 
aux enquites et mirites^ by the said appellant made, served and 
filed in this cause in the said Superior Court, and having seen 
the authentic certificate of the Prothonotary of the said Superior 
Court, in and for the said district of Saguenay, produced and 
filed in this cause, by Messrs. Langlois, Angers & Colston, as 
counsel of the said respondent, to the effect that the respondent 
(plaintiff in the Court below), on the twenty-first day of Novem- 
ber last, had filed in this cause, in the Court below, a renuncia- 
*tion to the said interlocutory judgment sought to be appealed 
from, and seeing also that no tender of costs hath been made in 
this cause, upon the present application, by the said respondent 
to the said appellant, — ^the Court now here, doth allow the said 
appellant, Louis Bellay, fils, to withdraw his present application 
upon payment by the said respondent, Joseph Q-uay, of the costs 
of the present application and of the present judgment. 

John OFarrdl^ for Appellant. 

/. S. Perraulty for Respondent. Langlois^ Angers Sf Colston^ 
Counsel. ' 
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COUR DE CIRCUIT, QUEBEC. 

MAI, 1878. • 

No. 5097. 

Coram CaroN, J. 

DURAND V8. SIOUI. 

SAUVAOES — SAISIE — RESERVES. 

Juo6 : — Que lea Mens meubles et effets mobilien des sauyages r^idant sur lea r^rvea 
Bont exempts de saiaie [39 V. c. 18]. \ 

Langlois, Angers, Lame Sf Angers, i)our le Demandeur. 
Blancltet Sf Pentland, pour TOpposant. • 



SUPERIOR COURT, QUEBEC. 

27th JUNE, 1878. 

No. 625. 
Cwam Stuart, J. 

REGINA ex reUaione OTARRELL vs. BRASSARD et al. 



Held :~That the Court will not order tlie Prothonotary to refund a deponit of $40 
made bj a party under art. 497 C. C. P., to whom the deposit has been re- 
funded, on his succeeding in review, althoagh the judgtnetit in review be 
reversed, and the judgment reviewed be afterwards re-established in its inte- 
grity in appeal. 



/. O'Farrdt, for Plaintiff in Prohibition. 
W. C. Lanffuedoc, for Defendants. 
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SUPERIOR COURT— IN REVIEW. 

. 2Sth FEBBUABY 1878. 

No. 408. 

Coram MEREDITH, C. J., Stuabt, J., McCobd, J. 
TACAUD vs. CONSTANT. 



vendor's privilege. 

The vendor of an immoveable property having registered the deed of sale on the 
Slat daj [i. e. one day after the 30 days allowed by art 2100 C. C], a creditor of the 
purchaser obtained from him and registered within the 30 days a mortgage against 
the property. 

Held : — ^That the vendor's claim was privileged, the hypothecary creditor's mortgage 
being withoat effect, as long as his debtor's title was not registered. 

Meredith, C. J. 

The contention in this case is between a vendor, who failed 
to register his privileged claim, within the thirty days allowed 
by law, and the holder of a hypothec, given by a purchaser, 
before he had registered his title. 

The facts are briefly these. One Hodges, now represented 
by the party contesting, by deed dated the 80th May 1871, sold 
to one Constant, for $250, payable by instalments, the property, 
the price of which is now before the Court for distribution. The 
sale from Hodges to Constant, was not registered until the 30th 
of the following month, and therefore one day after the thirty 
days allowed by the article 2100. 

4 

Constant, without having paid any part of the price of the 
said property, on the 28th day of June of the same year, by a 
deed sous seing priv^, registered the same day, granted a hypothec 
to Mr. Pacaud for $114. 

The parties representing Hodges, the vendor, contend that 
as Constant's title was not registered, when he granted a hypo- 
thec to Pacaud, nor when that hypothec was registered, that 
the last mentioned hypothec, namely Pacaud's, was under the ex- 
press words of the law, " without effect," when registered ; and 
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that, the registration of a deed without effect, could not produce 
anjr legal effect. 

The contesting parties rely on the last part of article 2098, 
which is in these words : " so long as the right of the purchaser 
** has not been registered, all conveyances, transfers, hypothecs, 
" or real rights granted by him in respect of such immoveable, 
" are without effect." 

* 

Mr. Facaud relies on that part of article 2100 which is in 
the following words : " persons conveying immoveables by sale, 
" gift or exchange preserve all their rights and privileges by 
'' registering the deed of alienation within thirty days from its date, 
" even against persons registering their rights between the dates * 
" of such deed and of its registration." 

In considering the two articles of the Code just cited, it 
may be well to recollect, that the provision contained in article 
2100, is old law, being a reproduction of the 4th and 5th sections 
of the 16 th Vic. c. 206, which remedied a defect in the old re- 
gistry ordinance ; by specifying a delay within which certain 
privileges could be effectually registered. 

The provision, already referred to, of article 2098, on the 
other hand, is new law ; and was promulgated for the first time 
by the Code. It is therefore suflRciently plain, from the date of 
the two laws, that articlfe 2100, was not intended by its framers, 
to interpret, or limit article 2098. 

I do not however think that article 2100 has any such ten- 
dency ; nor indeed that there is any conflict between the two 
articles. 

The object of the Legislature in passing the article 2098, 
was to perfect our registry system, by compelling persons, ac- 
quiring real estate, to register their titles, before making any 
conveyance, transfer, or hypothec of, or in relation to the real 
estate.so acquired, and it, in consequence, enacted that " so long 
" as the right of the purchaser has not been registered, all con- 
" veyances, transfers, hypothecs or real rights granted by him, 
" in respect of such immoveables, are without effect. " 

Article 2100, it is true, assumes that persons may register 
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p»<^vd their rights, " between the dates of such deed and its registra. 
ooMtant tion." But in order to register a right, one must have that 

right, and one cannot have a right, under a paper which the 

law declares is without effect. 

This interpretation does not tend to nullify any part of 
» article 2100 ; because persons may have rights to register, created 
by the predecessors of the purchaser, who had failed to register, 
but it does not follow, because persons, who have rights, may 
effectually register them, '^ between the dates of such deed and 
*' of its registration,'' that therefore papers which the law de- 
clares are '* without effect " can be effectually registered within 
the same time. 

The learned counsel for Mr. Pacaud has also referred to 
article 2048 which declares : " A hypothec granted by a debtor 
" ui>on an immoveable of which he has possession as proprietor, 
'^ but under an insuf5.cient title, takes effect from the date of its 
^^ registration if he subsequently obtain a perfect title to it ; 
*' saving the rights of third parties.'' 



But in the present case the debtor granting the hypothec 
was not in possession of the property hypothecated under '^ an 
insufficient title," and did not '^ subsequently obtain a i>erfect 
title to it." The case mentioned in article 2043, is therefore 
different from the case before us, and the rule laid down by 
article 2048, being an exceptional rule, cannot be extended to 
another and different case. 

Moreover, there is no reason to suppose that the Legislature 
in sx>eaking, in article 2043, of '^ an insufficient title," intended 
to speak of an unregistered insufficient title ; and the Legislature 
could not have intended, that an insufficient title, not registered, 
should be productive of effect, when they have expressly de- 
clared that a sufficient title, imregistered, should be without 
effect. ' 

The learned counsel for the contesting party has referred us 
to the judgments of the Court of Appeals in Oauthier v. Valois^ 18 
Jurist, p. 27 ; and although the facts of that case are somewhat 
different from those of the case before us, it seems to me that 
the contention of the contesting parties in this case, is in accor- 
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dance with the judgment of the Court of Appeals, as explained 
by Mr. Justice Tascheeeau in the case just cited. 

I may add, that the same learned Judge and Mr. Justice 
Stuart, in the case of LaterrHre v. Tremblay, refused to give eflfect 
to a deed of sale on the ground that the title of the vendor 
had not been registered. 

To conclude, I think Facaud's hypothec, according to the 
express words of the law, was " without effect," and therefore 
could not be effectually registered, until the title of Constant 
who granted that hypothec had been registered, and it seems to 
me that the same proceeding which i)ermitted the registration 
of Pacaud's mortgage, namely the registration of the title of the 
mortgagor, had the effect of perfecting the bailleur dufonds claim 
resulting from it, and securing to that bailleur du fimds claim the 
right to rank in preference to the hyi)othec given by Constant. 
In other words, as the registration of Facaud's hypothec, could 
not be effectually made, until the title of the mortgagor had 
been registered, the title of the mortgagor must in contempla 
lion of law; be deemed the first of the two effectually registered, 
and therefore the vendor's privilege resulting from the mortga- 
gor's title, should be the first paid. 

But even if they ought to be considered as having been re- 
gistered at the same time, the claim of the plaintiff as being 
founded on the most ancient deed would take precedence, under 
article 2130. 

Pacaud 4* Cannon, for Plaintiff. 

Aimi BeatUfien, for creditors Contesting. 
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CHAMBRE DES JUGES. 

QUEBEC, MAI 1878. 
No. 1899. 

Coram Casault, J. 
Exparte FRANCOIS COTfi, 

En appel sax decision du Gonseil de la paroisse de St. Raymoud. 

REVISION DES MSTES fiLECTOEALES — BoLES D'fVALUATION. 

Juoi: — 1° Que Ton ne peut, dans nn appel de la decision d'un Conaoil, snr des 
plaintes an sujet de la llste dee ^lecteura, ajonter au rdle par one preave 
▼erbale, ni le completer en pronvant I'extstence de fiiits qa'il ne oonstale pas, 
et que la loi veut qn'll oonttenne. 

2° Que loraqu'un conReil municipal prend snr Ini de reviser lea listen, 
RanR qu'aucune plainte ait ct6 produite, il n'j a pas d'appel de sa dtoision H nn 
jnge en chambre. 

S° Que le fait que le oonaeil aura d^id6 sur une plainte, (lora rn^me 
q^e celle-d n'aura paa M produite dans les d^lais fix^ par la loi) su^t pour 
donner jurisdiction au juge sur Pappel de cette d^ision. 

La requite allegue que le conseil de la paroisse de St 
Raymond, a une stance tenue le deux avril dernier, sous pr6- 
texte de proceder a Texamen et revision de la liste des felecteurs 
a, sans cause ni raison, ill6galement ins6r6 dans la dite liste le 
nom d'un grand nombre de personnes qu^elle mentionne, et qui, 
y est-il dit, n'avaient pas le droit de voter et dont les noms, lore 
de leur insertion sur la dite liste, n'6taient pas port6s sur le role 
d'6valuation alors en force, comme propri6taire, occupant on 
locataire ; puis vient Tall^gation suivante : *^ Que lors de la 
" dite prfetendue revision de la dite liste des 61ecteurs, le dit 
'' conseil municipal a, sans aucune demande ecrite faite dans les 
" d6lais voulus, sans aucune autorisation a cette efFet de m^me 
'' que sans avis et sans Tobservation d'aucunes des formalit^s 
" voulues pour la revision ou correction du role d^6valuation, or- 
'' donn6 I'insertion des nomm6s susdits sur la dite liste des 6lec- 
" teurs et que le secretaire tresorier de la dite paroisse a, sous les 
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" circonstances sus-mentionnees et sans pouvoir ni autorite fSl'gJul 
" aucnns, note sur le dit role d'evaluation les noms sus-dits 
" comme ayant H6 entres sur la dite liste des electeurs." 

Le requerant a proc6de exparte, mais, a Tenqufete, la corpo- 
ration de St. Raymond a comparu par un avocat qui a trans- 
questionng le seul tSmoin prodnit, le secretaire trfisorier et qui a 
objects k la preuve faite par ce dernier que des plaintes ficrites 
avaient 6te prteentfees au conseil pour les noms a Tinsertion 
desquels objectait le requerant et a la production de ces plaintes. 
Le secretaire trfisorier a aussi prouv6 que le conseil avait corrigfe 
la liste en pronon^ant sur les plaintes. L'objection a et6 r6serv6 
au mSrite. Le secretaire a produit le role d'evaluation et la liste 
des electeurs (dt a prouve qu'^ I'exception de cinq des noms 
objectes, aucuns des autres ne paraissaient par le role avoir les 
qualifications d'un electeur, c'est-a-dire 6tre proprietaire ou occji- 
pant d'une propriete y designee et y estimee a $200 ou a une 
valeur annuelle dei $20 ou etre locataire d'une propriete y desi- 
gnee et y estimee a une valeur annuelle de $20 et en meme temps 
a une valeur reelle de $200. Mais le secretaire a prouve dans 
plusieurs cas Texistence des faits requis, et que ne constatait pas 
le role. 

Le juge lors de Taudition a declare qu*il avait deja decide 
et a maintenu que Ton ne pent, dans un appel de la decision 
d'an conseil sur des plaintes, au sujet de la liste des electeurs, 
ajouter au rdle par une preuve verbale, ni le completer en prou- 
vant I'existence de faits qu'il ne constate pas et que la loi veut 
qu'il contienne. 

n a dit que le role tel que revise, alors en force dans la mu 
nicipalite, etait pour tout ce qui devait s'y trouver final, et que 
s'il ne contenait pas les enonciations requises par la loi, pour que 
les personnes dont il portait les noms eussent la qualification 
d'electeurs, cette omission ne pouvait pas 6tre repar6e par une 
preuve etrangere. L'avocat de la Corporation n'a pas pretendu 
le contraire. Le Juge a aussi exprime comme son opinion et 
celle du Juge en Chef et du Juge Stuart, que, si un conseil mu- 
nicipal prenait sur lui de reviser les listes, sans qu'aucune plainte 
eat ete produite, il n'y aurait pas appel de sa decision a un juge 
en chambre, et que le remede contre cette iliegalite serait tout • 
autre. 
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r^clu, L'avocat de la Corporation a prfetendu trouver dans Tallega- 
tion de la requfite transcrite textuellement ci-dessus, une asser- 
tion qn'il n'y avait pas eu de plaintes devant le conseil, et qu'il 
avait proc6d6 sans aucune plainte ; il a pour cette raison objecte 
a la production des plaintes et sontenu que le requ6rant, par cette 
allegation, enlevait la jurisdiction du juge sur Tappel. II a aussi 
cru trouver dans I'allfigation que le secretaire avait note sur le 
role les noms comme ayant 6t6 inscrits sur la liste, une admis- 
sion formelle que le role contenait les 6nonciations requises. 

Le Juge en rendant le jugement a dit qu'il lui 6tait impos- 
sible, ainsi qu'au Juge en Chef et an Juge Stuart, qu'il avait 
consultgs, de trouver dans la premiere de ces deux allegations, 
qu'il n'y avait pas eu de plaintes devant le conseil, qu'ils y 
voyaient au contraire Tassertion qu'une plainte on demande 
6crite avait 6t6 produite, mais hors les d6lais voulus ; et qu'il 
ettit d'opinion que le fait que le conseil avait d6cid6 sur une 
demande ou plainte, lors mfime qu'elle n'eut pas He produite 
dans les delais fix6s par la loi, suflSisait pour donner jurisdiction 
au juge sur Tappel de cette decision. Quant k Tautre objection, 
il a dit que Tallegation invoqufee 6tait que le secr§taire-tr6sorier 
avait entrg sur ce role les corrections faites sur la liste, c'est-^- 
dire que le role avait 6t6 corrig6 sur la liste, et non comme le 
veut la loi, la liste sur le role ; et qu'une correction du role par 
le secretaire apres la confection et la revision de la liste ne pou- 
vait pas justifier les entrees faites sur cett« derniere. 

La requete originale alleguait expressement dans un autre 
endroit qu'il y avait eu des plaintes devant le conseil ; mais 
comme cette allegation ne se trouvait pas dans la copie de la 
requete, mise au dossier sans preuve, comme celle signifiee k la 
Corporation, quoiqu'il n'y eut ni defense, ni d'objection prelimi- 
naire, et que la preuve constat&t Texistence des plaintes pro- 
duites devant lui, et la decision du conseil municipal sur ces 
plaintes, le juge, en pronon9ant sur I'objection, Ta consideree 
sous son meilleur jour, en eliminant pour la decider les deux 
circonstances de cette allegation speciale des plaintes et de leur 
production. 

Boss€ Sf Languedoc, pour I'Appelant. 

Morissetie Sf Robitaille^ pour la Corp)oration. 
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VICE ADMIRALTY COURT, QUEBEC. 

28th JUNE, 1878. 

THE QUEBEC, BENNET MASTER. 

ACTION OF HENDRY et ol. 

In « case of ooUision the Begistrar and Merchants having found that there was a 
total and not a partial loss for which the claim was made, 

Hbld:— 1. Tliat by reason of a redaction of the claim, either as preferred or amended, 
by one third, the costs of reference most be paid by the promoters ; 

And 2d. Where interest on the value of the wreck for the period bet- 
ween dbllision and examination of the vessel, was not specifically allowed, 
there being no direct claim for it, and it appearing that there was an equi 
▼aleni granted by the Registrar and Merchants in another form, an Act on 
Petition contesting the report in this particular ovei^ruled. 

Hon. Gr. O. Stuart, Judge. 

This case now comes before this Court for final judgmpnt 
upon a motion to confirm a report of the Registrar and Mer- 
chants, and to condemn the promoters in the costs of reference 
by reason of the excessive nature of their claim, reduced by the 
rejwrt more than one third ; and also upon an Act on Petition of 
the promoters claiming a modification of the report so as to 
allow an additional sum of |369.34 as interest. 

.On the 13th December 1875, a year after a collision, a claim 
was fyled by the owners of the Alexandra, the promoters, against 
the Quebec, treating the damage done to her as a partial and not 
a total loss, in the form of an account of expenditure amounting 
to $56,574.13. As submitted to the Registrar and Merchants 
this claim included a sum of |19,946.43, for demurrage. On the 
4th of May 1877, almost a year and a half afterwards, this claim 
was modified so far as respected the demurrage, for which 
another was substituted including an item for consequential 
damages, and as an amended claim amounted to $48,848.38. 
With these exceptions the account as first preferred remained 
the same. When the matter came before the Registrar and Mer- 
chants they, upon the evidence submitted, ignored the claim of 
the promoters as for a partial loss which was an entire rejection 
of the account for repairs, and adopted the principle of remu- 
neration as for a total loss, and allowed but so much of the 
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'^^'SJJSJJ*^^ claims, first and secondly fyled, as came to $5738.78. Then 
*^**'- treating the case as one of total loss, they have allowed the 
value of the ship, including the freight and the last mentioned 
sum amounting to $45,930.66, less the value of the wreck $13,700 
viz $32,230.66, with interest from the 10th December 1874, 
when the cargo could have been delivered. In this decision 
each party has acquiesced except as to the interest on the value 
of the wreck. 

The promoters, by their act on petition, say that because 
the wreck could not have been sold for the $13,700 until after 
examination in May next following the collision, they are en- 
titled to this interiest on the period between December and May, 
in addition to what has been allowed, viz. $369.34. 

I shall take into consideration first, the motion of the res- 
pondent for the confirmation of the report ; it is " that inasmuch 
as the promoters, in their original claim, demand $54,109.50 
. with interest, and inasmuch as by their amended claim they 
' demanded $48,848.33 with interest ; and inasmuch as the £e- 
gistrar and Merchants have reported the promoters claim at 
$32,230.66, wnth interest ; and inasmuch as in and by the said 
report considerably over one third of the promoters claim has 
been struck ofi*, to wit, over one third of their claim as amended, 
and inasmuch as both the original and amended claims were 
and are excessive and exorbitant, and the respondents have been 
put to great expense in resisting them ; the promoters bail be 
condemned to pay the respondents their costs of reference." 

• 

If the rule as to the one third were made applicable to the 
claim as first and secondly preferred, it is plain that the excess 
complained of exists ; but if the addition of the interest as de* 
manded were allowed, the one third would be defective upon 
the claim as amended. But this it appears to me is immaterial 
as I am disposed to consider the claim as first preferred the one 
to which the one third rule should apply and for two reasons ; 
the first is, that it was made a year after the collision when the 
extend of damage was known and persisted in for that period, 
during which it was held over the respondents who had to meet 
it ; and the second, that if a party after fyling an exorbitant 
claim could elude the penalty of costs by dropping one or more 
items in the form of an amended claim, the rule would be of no 
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use. I shall apply the observations of Dr. Lushington in the case "^^^ B^iInlT 
of the Empress Eugenie to this ; he observed : " I am of opinion *''*'*'^- 
that the rule of the Court touching references of damage gives 
a fair margin to plaintiffs ; and that any relaxation of this rule 
would only be to encourage excessive claims, which lead to 
litigation. In the present case, if the plaintiffs had rightly esti- 
mated their claim, it is very possible that the defendants would 
have paid without more ado. I consider that the plaintiffs 
acting upon a mistaken view of their legal rights, have neces- 
sitated the expense of an investigation before the Registrar and 
Merchants, and it is my duty therefore to condemn them in the 
costs of the reference." 

As respects the claim for interest; prima facie it appears to 
be reasonable. Strictly speaking it should have been a specific 
claim brought under the notice of the Registrar and Merchants 
80 as to enable this court to revise any determination of theirs. 
The record does not shew that it was. — On applying to the 
Registrar I find that in their estimation an equivalent for in- 
terest has been allowed. It appears that the Registrar and 
Merchants were of opinion that the promoters could not recover 
upon a principle of partial loss, and, regarding the case as one of 
total loss, relied upon the valuation of the surveyors Messrs. 
Dick and Simons, two of promoter's witnesses, both as to the 
ship and freight,' and the value of the wreck as it lay in dock. 
Mr. Simons states in his evidence that in the spring of 18*75, 
ships had depreciated in value to the extent of 15s. Stg. per ton, 
and that his and Dick's estimate of the value of the Princess 
Alexandra^ in her damaged condition, was rated after the depre- 
ciation. He further states that he would have added $1500 to 
the value of the wreck, had it not been for this depreciation. 
That is, the value of the wreck would have been |15,200. 

Instead of deducting $15,200 as the value of the wreck, the 
Registrar and Merchants have deducted her depreciated value 
only, and have allowed interest on the balance from the time 
when the cargo would, in ordinary course, have been delivered, 
following in this respect the cases of the Empress Eugenie and 
the Canada. 1st. Lush. 

Had they allowed interest on $18,700, from the date of col- 
lision, until the following month of June, when it was decided 
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^**B?DiS!r' *^ repair, they could not but have deducted the value of the 
UMior. ^reck at the time of the collision, |15,200, and the promoters 
would have h.ad $1500 less awarded them. As it is, in the 
$1500, they have about $1100, more than the six months' inte- 
rest on the $18, YOO, which they pretend they are entitled to. 

I shall therefore not disturb the finding of the Registrar 
and Merchants which includes an equivalent for the interest de- 
manded. The report liquidating the damages at $82,280.66 
with interest from the 10th Dec. 1874 till paid, is confirmed, and 
the Decree of this court will be entered for that amount with 

the costs of the action. 

« 

The motion of the respondent is allowed and the act on 
Petition dismissed with costs. 

RosSj Stuart 4* Stuart, for Promoters. 

Cook, for Respondents. 
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29th APRIL, 1876. 

Coram Meredith, C. J., Stuart, and Dorion, J J. 

TALBOT vs. BELIVEAU. 

WARRANTY — FRANC BT QtJITTE. 

Held : — ^Tbat the purchaser of a property with warranty againt " every detcription of 
trouble or eviction which may arise from whatsoever soorce," bat whose 
title does not contain the clause " free from all debts and hypothecs/' cannot 
demand a resiliation of the sale in default of the removal of certain hypothecs 
which may afterwards appear to be a charge upon the property. 

The difference between the ordinary convenant of warranty an 1 the 
clause franc el quitUf considered. 

Meredith, C. J. 

This is a review of a judgment of the Superior Court, at 
Arthabaska, rendered by Mr. ^Justice ( Flahondon ) on the 18th 
February 1876. 
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9 

The case comes before us on the issue between the plaintiff '^''^^^ 



and the defendant en arriere garantie. 

The plaintiff, in the principal action, purchased under a 
deed of sale, containing a declaration that the emplacement sold 
was libre de toutes dettes et hypothiques. It appears that at the 
time of that sale, the property of which the emplacement sold 
formed a part, was subject to a hypothec for $2000, created by 
one Louis Foisy, by deed dated the 6th July 18Y1, and registered 
the following day. 

The plaintiff, in consequence, brought an action praying 
that the deed of sale made to him should be annulled, unless 
the defendant caused the said hypothec, and another mentioned 
in the declaration, to be discharg*ed. 

The defendant thus impleaded sued en gqrantie, his vendors 
Messrs. Auger et al., they, in their turn, sued their vendors 
Messrs. G-enest and Foisy, en arriire garantie ; and, as already 
mentioned, it is upon the action en arriire garantie, that the case 
comes before us. 

On looking at the deed of sale, upon which the action en 
arriire garantie is founded, we find that although it is made with 
a warranty cmUre toutes espices de troubles ou Evictions, quipourront 
leur survenir de n'importe qu'elle source ; yet that it does not, like 
the deed upon which the principal action is founded, contain 
the clause oi franc et quitte. This difference was not, in any way, 
noticed at the time of the argument, and probably was not 
brought under the attention of the learned Judge in the Court 
below ; and yet it appears to all of us, to be of essential im- 
portance. 

It is not alleged, nor contended, that the creditors of the 
hypothecs complained of have taken, or even threatened to take, 
proceedings to enforce their claims ; what is complained of is, the 
existence of those hypothecs, and it is alleged that, in consequence 
of their existence, the plaintiff in the principal action has been 
prevented from effecting a loan upon his property, and has thus 
been greatly injured. 

Under these circumstances the principal plaintiff who pur- 
chased his property /ra»c et quitte, has evidently ground of com- 
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Talbot plaint. This would be sufficiently plain even if authorities 
Beiiveao. qqj^i^ hq^ \yQ found ou the subject, but authorities are not want- 
ing, for instance Merlin, under the words franc et quUte^ says 
" Lorsque celui qui a fait la declaration de franc et quitte 
" ignorait les hypotheques que ses auteurs avaient constituees 
" sur ses biens, en ce cas il est seulement tenu civilement de 
" faire d6charger lee biens des hypotheques, ou de souffrir la re- 
" siliation du contrat avec dommages et interfets." Merlin^ 
franc et quitte Vol. 12 p. 353. Nouv. Denz. Franc et quitte, Vol. 
8, p. 773. Guyots Eep. Vol. 7 p. 543 2d col. 

But the case is diflferent as regards the defendant en arritre 
garantie. His Tvarranty as already mentioned, is only against 
*' toutes especes de troubles ou evictions." At BTo. 102 of his 
contrat de vente, Pothier explains the effect of this warranty in 
these words. 

** Cette obligj^tion renferme celle de defendre Tacheteur de 
'* tous troubles et Evictions, C'est pourquoi non seulement Teviction, 
" c'est-a-dire le delais que T'acheteur serait contraint de faire a un 
" tiers, de I'heritage qui lui a ete vendu, donne lieu a cette 
'^ action, m6me le simple trouble^ c'est-a-dire la simple demande 
" que donne centre Tacheteur un tiers qui prfetend avoir un 
" droit existant des le temps du contrat de vente, de se faire 
" delaisser cette heritage, 

And at No. 282 the same author says " Tacheteur pent bien 
J* se defendre de pay^r lorsqu'il est trouble : mais s'il a paye 
t* avant le trouble, il ne pent demander ni la restitution du prix, 
** ni caution pendant le proces. M^me avant qu'il ait pay6 tant 
" qu'il ne souffre aucun trouble, il n'est pas recevable a de- 
" mrfnder au vendeur caution du prix dont le paiement lui est 
" demand^ : Arr6t du 5 Aout 1669, dans Soesse, cent. 4, chap. 4." 

And Troplong, vente. No. 609, says : " Mais remarquez que 
" dans les principes de Tancienne Jurisprudence, il fallait que 
'* Tacheteur fut trouble, dominii qmestione mota^'^ and he refers to 
the passage in Pothier already cited. 

The law in this respect has been cha\iged by our statute 28 
Vict. c. 59, sec. 18, copied from the article 1653 of the Code Na- 
poleon, and reproduced by article 1535 of our code, which pro- 
vides " that if the purchaser of real estate is troubled or has 
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' just cause to fear that he will be troubled by any hypothecary 

* or revendicatory action he shall be entitled to delay the pay- 
' ment of the purchase money until the vendor has removed 
' such trouble, &c., &c." This exceptional law cannot be ex- 
tended, and accordingly Troplong, No. 614, says : " II nous reste 

* k observer, avant d'en finir sur le droit de Tacheteur de se- 
' questrer le prix entre ses mains, que ce serait en tirer une 
' conclusion tr^s-fausse que de pr6tendre que Tacheteur qui, 
' ay ant pay6 le prix, se trouve en p6ril d'6viction, pourrait forcer 
' le vendeur d h lui rendre. Ecoutons le jurisconsulte Hermoge- 
' nien : Mota queestione, interim non ad pretium restituendum, 

* sed ad rem defendendam, venditor conveniri potest. Tant que 

* Tacheteur, qui a paye, n'est pas depouille par un fait d'feviction 
*' consomm6, toute son action se borne a forcer son vendeur a 
** prendre son fait et cause." 

To resume, it seems to me plain that the plaintiff en arritre 
f^arantie had not, under our cofaimon law, a right to make the 
demand now under consideration ; and I think it equally plain, 
that the statute already referred to, has not conferred that right 
upon him, and we therefore are all of opinion that the judg- 
ment under review,, which gives to the ordinary clause of war- 
ranty the effect that ought to be given to a clause of franc et 
quitte, cannot be confirmed. 

The judgment in Eeview reverses part of the judgment of 
the Superior Court, and dismisses the action en arriere garaniie 
ivith costs of both Courts. 

Beaubien, for Plaintiff en arriere garaniie. 

Felion Sf Cr^peau, for Defendant en arritre garaniie. 
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SUPERIOR COURT, QUEBEC. 

9th JULY 1878. 

Coram McCord, .T. 
CORPORATION OF LEVIS vs. THE G. T. R. CO. 



Section 66 of the Act of Incorporation of the Town of Levis (36 Y. c 60) proyides 
that in the eoune of the month of June in each year the AnieaBoxB shall deUver the Aaaefls- 
ment Bolls to the Secretary-Treasurer, that notice of such deposit shall he given, and 
that during one month thereafter it shall he open to the inspection of any interested 
party, and during that time persons deeming themselves aggrieved hy any error or 
omission in the Bolls shall give notice of their complaints. The Boll was not deposited 
within the said month of June, hut in August and September. 

Held : — That the only effect of the failure to deposit the same within the specified 
time would be to prevent the Boll from being conclusive against persons 
deeming themselves injured by it, and they would have the right to set up 
against the claim for their proportion of the assessment, the grounds they 
might have urged upon the hearing of a complaint under said sea 66. The 
said section being merely directory, the failure to deposit thereunder could 
not opernte to prevent the Boll from coming into force as a whole or to render 
ij an absolute nullity. 

Per curiam. — On the 16th August 1869, " The Corporation of 
the town of Levis," passed a by-law for the purpose of taking 
$50,000 worth of shares in " The Levis and Kennebec Railway 
Company," and of imposing upon the municipality the neces- 
sary taxation to pay the debentures which were to be issued 
for that amount. 

The by-law passed through all the formalities required by 
law, and was duly approved by the Lieutenant-Grovemor on the 
15th November 1869. 

In virtue of this by-law, the property within the munici- 
pality has been assessed at different times, the assessments being 
based, as regards the sums claimed in this case, first on the 
valuation-roll for 1873, ahd secondly on a subsequent valuation- 
roll for 18Y5. 

The plaintiffs now sue the defendants, as property-holders 
within the municipality, for their proportion of these assess- 
ments for the years 1873-74-75-76 and 1877. 
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The plea to the action is the general issue. ^oTlTwi" 

▼. 

At the argument on the merits, the defendants rested their * ci. ' 

case on the fact that these two valuation-rolls were not deposited 

with the secretary-treasurer, in the month of June, although, in 

fact, the first was deposited on the 18th September 18*73, and 

the second on the 16th August, 1875. 

The defendants contend that, in consequence of this failure 
to deposit the rolls at the time specified, they never came into 
force, and that the assessments based on them are therefore null. 

It is true that section 66 of the Levis incorporation act of 
1872, says '' that in the course of the month of June, in each 
" year, the assessors shall deliver the rolls to the secretary-trea- 
" surer, that notice of the deposit is to be given, and that, during 
" one month thereafter, they shall be open to the inspection of 
" any interested party, and that, during that time, persons, 
" deeming themselves aggrieved by any error or omission in 
" the roll, shall give notice of their complaints." 

I find nothing in the act to justify my coming to the con- 
clusion that the failure to deposit • the roll, within the specified 
time, has the effect of preventing it from coming into force as a 
whole, and renders it an absolute nullity. 

I believe, on the contrary, that the only efiect of the failure 
to deposit would be to pr^^ent the roll from being conclusive 
against i>ersons deeming themselves injured by it, and that they 
would have the right, as the defendants might have done in 
this case, to set up, against the claim for their proportion of 
assessment, the grounds they might have urged upon the hear- 
ing of a complaint, under section 66 of the Levis act. 

The defendants do not pretend to have been aggrieved, but 
merely invoke the nullity of the proceeding on a technical 
ground. 

The learned counsel for the defence, in the factum which 
he has handed in, cites authorities from Dillon and Abbott ; but 
these merely go to shew that when the law fixes a time within 
which an assessment shall be made, it cannot be made after that 
time, — and that wher^ the mode of making improvements is 
prescribed by law that mode must be followed. 
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^"^oTuw?" I cannot see that depositing the Valuation Roll, within a 
The o.T. R. given time, is any part of the mode bf making that Roll ; nor 
^' can I see that the strictness of a limitation of time re8i>ecting 
the levying of a tax, which is an important and principal 
matter, can be applied to a mere subsidiary proceeding, subse- 
quent to the making of the Valuation Roll, and intended merely 
to give the means of redress to those injuriously and unjustly 
affected by ft. 

I consider the provisions of section 66 of chapter 60, 86 
Victoria, to be merely directory and enacted for the benefit of 
such persons as might be aggrieved by the valuation, and not 
d peine de nvllite of the Roll itself. The action is therefore 
maintained. 

Action maintained. 

Basse, Q. C, for Plaintiffs. 

Andreias, Caron Sf Andrews, for Defendants. 



COUR DU BANC DE LA REINE— AU CRIMINEL. 

MAI, 1878. 

REGINA vs. JOHN SPRUNGLI. 



ARRfeT DE JUGEMKNT. 

Juo£ :— Sar demande en arr^t de jugement (arrest of judgment) que Tall^gatioa dans 
I'acte d'accusation que Ic crime a ixA commin «ur Uk tiwr, upon iht mo, est suffi* 
sante. 

Cross, J. '^ 

The prisoner has been convicted of larceny on the sea. 

The indictment against him contains four counts. 

The Ist, charges him with having^ou the 9th November 
1877, on board the steamer Circassian, belonging to british 
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subjects, and then being upon the sea, stolen money, of the value *•*!"* 
of $110 currency, of the goods and chattels of Chs. Ed. Leonard *''™«" 
Jarvis. 

The 2nd, charges him with having stolen the money on board 
the Circassian, then being on the sea, and within the jurisdiction 
of the Admiralty of England. 

The 3rd, charges him with having stolen the money, on board 
the Circassian, then being upon the sea, and within the juris- 
diction of the Vice- Admiralty Court, at the City of Quebec, in 
Canada. 

The 4th, charges him with having stolon the monoy on 
the sea. 

Evidence has been taken to sustain the charge as laid in 
the indictment, and there is now submitted to the Court, a mo- 
tion in arrest of judgment, in which nine separate reasons are 
given, but which in argument have been classified and reduced 
to two viz : 

1st. That on the face of the record or indictment, it is not 
shewn that the Court has jurisdiction. 

2nd. That it does not appear by the evidence, that the Court 
has jurisdiction. 

The evidence shews that the offence must have been com- 
mitted after the vessel left Liverpool, and before she arrived at 
her destination, being about two days sail from Father Point, so 
that it must have been on the high seas, or at sea, that the mo- 
ney was taken. . 

A point made, is that the averment charges that the money 
was stolen on the sea, and that it should have been, on the 
high seas. 

It is argued that the Imperial statute 18 and 19 Vic. cap. 91 
sec 21, in enacting, that " if any person being a British subject 
" charged with having committed any crime or offence on board 
" of any British ship on the high seas, or in any foreign port or 
" harbor, oV if any person not being a British subject, charged 
" with having committed any crime or offence on board any 
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Regina " Brftish sWp on the high seas, is found within the jurisdiction of 
sprungii. a any court of Justice in Her Majesty s Dominions which would 
" have had cognizance of such crime or offence if committed 
" within the limits of its ordinary jurisdiction, such court shall 
" have jurisdiction to hear and try the case, as if such crime or 
" offence had been committed within such limits," in a measure 
took the place of the 12th and 13th Vic. cap. 96, which provided 
for the trial in the colonies, of offences committed at sea, and that 
it would appear by 24 and 25 Vic. cap. 94 sec. 9, that in indict- 
ments for offences so committed, the venue in the margin should 
be the same as the place where indicted, and the offence should 
be averred as committed on the high seas. The same provision 
was contained in Y and 8 Vic. cap. 2 sec. 2 for the trial in England, 
of offences committed on the high seas, or within the admiralty 
jurisdiction ; That the 24 and 26 Vic. really applied to cases 
which arose under the 12th and 18th Vic. cap. 96, and the 18th 
and 19th Vic. cap. 91 sec. 21. That the term high seas is a tech- 
nical expression having a legal meaning, and should have been 
used in charging the prisoner with the offence in this case, and 
Bishops criminal law is cited as supporting the last prox>osition 
by the definition he gives of the term, the high seas. 

I do not find that Bishop supports this theory, nor that he gives 
any precise definition to the term high seas. In Eussel on crimes 
Prentices Edition of 187Y vol. 1 p. 21, he says, the high seas 
include any river where great ships go, where the tide ebbs and 
flows, and in support of this he cites Rez v. AUen, 1 Moody C. C. 
494 and some other cases. 

The early statute of 28 Henry 8 cap. 15 sec. 1, the founda- 
tion of the admiralty jurisdiction, provides for all treasons, felo- 
nies, robberies, murders and confederacies committed in or upon 
the sea &c. 

The subsequent statutes make use of the term " high seas " 
without any appearent intention of thereby changing or modify- 
ing the extent of jurisdiction ; '' high seas " would seem to be used 
in a sense signifying the same as on the sea, the extent of juris- 
diction being admiralty ; and before statutory provision was 
made on the subject, it would appear from Archbold, that tried 
as falling within the admiralty jurisdiction, no county w^as men- 
tioned in the margin as venue, but instead of it merely the 
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words Admiralty of England. The english statntes in providing **«[°* 
that the offence should be averred as committed on the high ^p*^""*" 
seas, only referred to their own form of procedure in such cases, 
and to offences committed on the high seas which might be tried 
in England, nor does the provision in any case apply to the 12th 
and 13th Vic. cap. 96, or to the 18th and 19th Vic. c. 9, as regards 
providing for the trial of offences in the colonies, where 
the courts would be left to their own form of proceeding. 

In the cases cited, Reg v. Janes Sc McDonald, the averment on 
the high seas, seems to have been held sufficient, see 1 Denison 
C. C. p. 104, and that without the averment, within the jurisdic- 
tion of the admiralty, although the statute used these additional 
terms. 

In Beg V. Menham 4* Fox, 1 Foster and Finlayson p. 809, one 
of the counts averred that the offence was committed on the 
high seas, to wit, on the River Elbe at Hamburg ; The 2nd on the 
River Elbe ; and the 3rd On a British ship out of Her Majesty's 
Dominions. The case was tried under the 17 & 18 Vic. cap. 104. 
It was argued that as the 7th ax^d 8th Vic. c. 2, s. 1 & 2, gave the 
Court jurisdiction in Admiralty cases, provided it was averred 
in the indictment, wherever place was material, that the offence 
took place on the high seas. Baron Pollock seemed to think 
the provision only directory, and so ruled. 

In the cases of Reg v. Lopez Sf Satiler, 7 Cox p. 431, the ques- 
tion was made, whether it was necessary under 18 and 19 Vic. 
c. 91, to have alleged that the accused was found within the 
jurisdiction of the trial, as by that statute it was enacted that 
the offender might be tried where found in England. The objec- 
tion was not sustained. 

It was also held in that case, that a foreigner on board a 
British ship on the high seas, owes allegiance to the law of 
England, and if he commits an offence against that law, he is 
triable under the statute 18 and 19 Vic. c. 91 sec. 21, by any 
court of Justice in Her Majestys Dominions, within the juris* 
diction of which he may at the time of the indictment happen 
to be, provided that such court would have had cognizance of 
the crime, if committed within the limits of its ordinary juris- 
diction. 

9 
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^^ In Reg V. Cunningham et al, 8 Cox p. 104. the prisoners, 

sprni gii. j^QYQ indicted for an offence committed on board an American 
vessel in the Penarth Boads, British channel, three quarters 
of a mile from the coast of Glamorganshire being a quarter 
of a mile from land left dry by the tide; the venue 
was laid in Grlamorganshire. A conviction on this indictment 
was sustained by the court of criminal appeal notwithstanding 
objection being taken to the jurisdiction. 

The case of the Francqnia, Law Journal of 1877, vol. 46, p. 
28, was that of a German vessel commanded by a Qerman, and - 
sailing under the german flag, which in the British channel ran 
down and sank the British steamer Strathdyde, within the three 
miles limit of the coast, causing the death by drowning of Jessie 
Dorcas Young, an English subject on board the StraUiclyde. The * 
German captain, Keyn, was tried and convicted of manslaughter 
at the central criminal Court, and on a case rest^rved, it i^as 
held by seven Judges against six, that the Court had no juris- 
diction over a foreign vessel on the high seas, and that being 
within three miles of the coast, gave no exclusive right o^^ver- 
eignty to G-reat Britain over a foreign vessel and its inmates, 
thus affirming in principle that as regards foreign vessels, high 
seas extended to the shores in England, where great ships ooxdd 
sail. 

The jurisdiction in this case, is under the 12 and 13 Vic. 
c. 96, which makes no mention of high seas, but uses the terms 
upon the sea, and gives jurisdiction in the colony where the 
party is charged with the offence. 

The 18 and 19 Vic. c. 91, giving jurisdiction where the par- 
ty may be found, uses the term high seas, but contains no direc- 
tion as to the averment of it in the indictment. Is it not then 
merely matter of description ? 

Sec. 136 of our own procedure act of 1869, 32 and 38 Vic. 
c. 29, enacts. " When any felony punishable by the laws of 
'' Canada has been committed within the jurisdiction of any 
" court of Admiralty in Canada, the same may be dealt w ith, 
'' inquired of and tried and determined in the same manner as 
" any other felony committed within that jurisdiction." 

By sec. 15. " It shall not be necessary to state any venue 
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* » 

' in the body of any indictment ; and the district, county, or ^*«|*** 
" place named in the margin thereof, shall be the venue for all ®p'""8" 
'' the facts stated in the body of indictment ; but in case local 
" description be required, such local description shall be given 
'* in the body thereof. 

Sec. 23. " No indictment shall be held insufficient for want 
" of the averment of any matter unnecessary to be proved &c.^ 
" or for want of a proper or perfect venue." 

Sec. 82. " Every objection to any indictment for any defect 
'' apparent on the face thereof, must be taken by demurrer or 
" motion to quash the indictment, before the defendant has 
" pleaded, and not afterwards ; &c. And no motion in arrest 
" of judgment shall be allowed for any defect in the indictment 
* which might have been taken advantage of by demurrer or 
" amended under the authority of this act." 

Sec. YO states that Variances may be amended. 

. Sec. Y8. " No judgment upon any indictment for any felony 
" or misdemeanor &c. &c., shall be stayed or reversed for want 
'* of the averment of any matter unnecessary to be proved, &c., 
" nor for the want of a proper or perfect venue, where the court 
" appears by the indictment to have had jurisdiction over the 
" offence." 

Sec. 79. " The indictment shall after verdict, be held suffi- 
" cient, if it describes the offence in the words creating the 
" offence." 

It will thus be seen that the Legislature have taken great 
pains to avoid the effect of merely formal objections and that 
when as in this case, the court certainly has jurisdiction over 
the offence as committed at sea or on the high seas, there is little 
chance of objections prevailing which go merely to the form or 
mode of procedure. 

The place of the offence not being required to bfe stated, 
save as may be convenient for local description, is sufficiently 
alleged by being averred as on the sea, and if imperfectly alleged, 
is not a ground for arrest of judgment. There is a proviso 
attached to see 21 of the 18 and 19 Vic. cap. '91 to the effect that 
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ReK«n« nothing therein contained should be construed to alter or inter- 
sprm.eii. fere with the 12 and 13 Vic. cap. 96, and in bringing the 
charge specially under the 12th and 18th Vic. c. 96, it is diffi- 
cult to say that it could be more correctly stated. 

If under the 18th and 19th Vic. c. 91, it might still be 
sufficient. 

The averment " on the high seas " might be necessary if 
made a condition of confering jurisdiction, or an essential 
ingredient in the offence, but it has not been so made. 

I think jurisdiction appears on the face of the indictment 
and by the evidence, and that the motion in arrest of judgment 
must be rejected. This is the conclusion the court has arrived 
at, the objections taken in the motion are therefore overruled, 
and the motion dismissed. 

Tessier, J. 

L'acte d'accusation allegue que le prisonnier a vol6 certaines 
sommes d'argent sur la mer dans un vaisseau anglais le 9 novem- 
bre dernier. 

Par un autre chef il est accus6 d avoir ainsi vol6 sur la mer 
dans les limites de la jurisdiction de T Amiraute d'Angleterre, et 
par un autre chef dans les limites de la jurisdiction de la Cour 
de Vice-Amiraut6 a Qu6bec dans le Canada. 

Le prisonnier a et6 trouvfe coupable, et il propose main te- 
nant une demande en arrfit de jugement. La principale raison 
invoquee est que dans Facte d'accusation il est all6gu6 que Ic 
crime a ete commis sur la mer (on tlie sea) au lieu qu'il eut du 6tre 
allegue {on tlie high seas), sur la haute mer. 

Pour decider cette question il est bon de dire d*abord que 
la jurisdiction de cette Cour pour une offense de cette nature, 
doit djBCOuler des pouvoirs qui lui ont fet6 confferfes par la legis- 
lation du Parlement d'Angleterre, mais quant a la procedure a 
suivre pour faire et determiner le proces, elle doit 6tre d'apres 
nos lois. 

II faut done recourir au Statut Imperial de 1849, acte 12 et 
13 Victoria, chapitre 96, intitule : " an act to provide for the 
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" prosecution and trial in Her Majesty^s colonies of oflences com- ^'*«*°'* 
" mitted within the jurisdiction of the Admiralty." ^p^""«"- 

Par cet acte les cours dans les colonies anglaises ont le droit 
de s'enquerir de crimes et felonies commis sur la mer. II y est dit : 
" If any x>er8on within any colony shall be charged with the 
'* commission of any treasons, felony, robbery, murder or other 
" offence of what nature soever committed upon tlie sea^ or in any 
" haven, river, creek or place where the admiral has jurisdiction 
"... then and in every such case all magistrates, juries, judges, 
" courts &c. in such colony shall have the same jurisdiction for 
" inquiring of, trying and adjudging such offences... as by the 
" law of such colony would have been had, if such offence had 
" been committed upon the waters situate within the limits of 
" such colony... 

Mais ce qui fait la difiBidult6 ; c'est qu*un statut Imperial 
subsequent en 1855, sur lamfeme matiere, 18 et 19 Vict. chap. 91, 
section 21, se sert du mot high seas, " If any person. ..not being 
** a british subject, charged with having committed any crime 
" on board any british ship on the high seas is found within the 
'* jurisdiction of any court of Justice in Her Majesty's Dominions, 
'' such court shall have jurisdiction to hear and try the case as if 
" such crime or offence had been committed withih such limits. 
" Provided that nothing contained • in this section shall be 
" construed to alter or interfere with the Act 12 and 18 Victoria 
" chap. 96." 

Oe dernier proviso laisse en force Tacte 12 et 13 Victoria 
chap. 96 deji cit6. C'est en effet en vertu de ce statut que Tacte 
d'accusation a 6te formule, et c'est une r^gle de droit : que si 
Tacte d'accusation s'est servi des mots propres contenus dans le 
statu, cela suffit. Je suis done d'avis que Facte d'accusation est 
suffisant. D'ailleur le mot mer a une acception plus 6tendue 
que le mot hatUe mer. Si Tacte d'accusation eut all6gue que 
Toffence a kik commise sur la lumte mer une objection plus 
forte eut pu 6tre faite, paroe que le vol dont il est question 
a eu lieu sur le vaisseau dans son voyage de Liverpool a 
venir au d6barcadere de Rimouski, ou le prisonnier a laisse 
le vaisseau. Or le vol aurait pu avoir Heu durant les quelques 
heures qui ont prec6d6 le passage du vaisseau dans le fieuve 
St. Laurent, et n'aurait-on pas pu dire que cette partie du 
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iiegiiui fleuve n'est pas compris dans les mots high seas, quoiqiVil soil 
BpruDgii. compris dans le mot sea ? 

« 

Maintenant nos lois de procMure qui s'accordent avec celles 

d'Angleterre sur ce point, n'exigent pas d'antre chose qnant 

a la venue^ que ce qui est exig6 par la section 15 du chap. 29 

de I'ann^e du regne 32 et 33 Victoria. " II ne sera pas 

" ngcessaire d'indiquer une venue dans le corps de Tacte d'accu- 

'* sation ; mais le district,. comt6 ou lieu indique a la marge sera 

" con8id6r6 comme 6tant la venue pour tous les faits consignes 

'^ dans le corps de Tacte d'accusation ; mais si une designation 

" de lieux est requise, cette designation de lieux sera donnee 

" dans le corps de Tacte d'accusation." 

Dans la section 32 il est dit : ** Que nuUe motion pour arr^t 
** de jugement ne sera re9ue a raison de quelque d^fectuosite 
" dans I'acte d'accusation, dont I'on aurait pu se pr6valoir par 
" exception ou qui aurait pu 6tre amend^e sous I'autorite du 
" prfisent acte." 

Et dans la section 78 il est dit : " Que nul jugement ne sera 
*' arr6t6... a raison de tout d6faut dans la designation de la ve- 
" nue, s'il parait par Facte d'accusation que la Cour avait juris- 
** diction quant a TofFense." 

Et dans la section 136 il est dit : ** Lorsqu'une f(§lonie a ete 
'' commise dans la jurisdiction de quelque Cour d'Amiraute en 
** Canada, il en sera dispose, et Tenqufite, le proces et la decision 
** pourront avoir lieu de la mgme maniere qu'a I'egard de tout 
'' autre feionie commise dans cette jurisdiction." 

II est admis que le crime a ete commis dans les limites de 
la jurisdiction de I'Amiraute sur un vaisseau anglais, et d'apres 
I'application de ces regies, la Cour est d'opinion que la venue 
indiquee dans la marge de Tacte d'accusation, ainsi que la des- 
cription, dans le corps de I'acte d'accusation, du lieu de la 
commission de 1 'offense sur la mer sont suffisants. 

En consequence la Cour rejette la demande en arret de ju- 
ment. 

Autorites citees, Archbold, page 31. 

Regina v. Lopez, Dearsly & Bell Reports, Crown cases, p. 525. 
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Regina v. Lesl^, Bell's Reports, p. 220. "^~ 

Sprungll. 

Apres cela le prisoixnier fait de longues observations, sut la 
demande qui lui est faite de dire pourquoi sentence ne serait 
pas pxononcge centre lui. 

Le Juge Tessier prononce alors la sentence comme suit : 

John Sprungli, 

You have been found guilty of *a very serious crime, com- 
mitted on the sea in a british ship coming from Liverpool to 
Quebec. The Court here sitting, in v^hose jurisdiction you have 
been found and arrested, has the right by the laws of England 
and by the lavv^s of Canada to enquire into the offence committed 
by you. 

After a long trial in which you have been defended with 
great ability, you have been found guilty by a jury of res- 
pectable and impartial jurymen. The Court approves of this 
verdict. 

You had been admitted as a first class passenger on board 
a first class steamer '* The Circassian," you were admitted to 
associate with the other passengers in a friendly way, and you 
have chosen some of these to make them the victims of your 
plunder. You must have by some very extraordinary and skil- 
ful means introduced yourself during the night into their state, 
rooms, and there taken from their clothes and in their trunks 
a great part of the money they were possessed of 

Afterwards you were bold enough to converse with them 
about their losses. You had contrived to conceal the stolen money 
in secret recesses of your trunk, believing that you would be 
able to escape discovery ; but our Police Officers have shown 
themselves equal to the detection of any skilful expedients 
resorted to by most experienced criminals. 

It is necessary for the vindication of society and the security 
of passengers on board of our lines of Steamers to punish such 
(Crimes in an exemplary manner. 

This court condemns you to be incarcerated in the Peni- 
tentiary for 5 years, that is to say 3 years for the larceny of Mr. 
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««8<att Oliver's money, and 2 years to commence after the lapse of the 
spruDgri. gygj. j.j^j.g^ years, for the larceny of Mr. Jarviss' money. 

Andrew Stttart, for the Crown. 

iJ. Allet/n, Q. C, for the prisoner. With him, T. C. Casgrain. 



COURT OF REVIEW, QUEBEC. 

3l8T DECEMBER 1877. 

Coram MEREDITH, C. J., Casault, J., Caron, J. 
ASTILL et vir vs. HALLfiE. 



FOREIGN MARRIAGE — CX)MMUNITY — REAL ESTATE. 

Held, by the 8. C— That real estate acquired in this Province by connortB domiciled 
here bat who had contracted marriage in a foreign oonntrj, falls nnder the ope- 
ration of oar law governing oommunity of property between man and wife. 

Held, in Review, reversing the judgment of the S. C— That according to the well 
established jarisprudenoe of the Parliament of Paris for more than two cen- 
turies before that tribnnal was abolished, a community of property was held 
not to exist between persons who, having been domiciled and having married, 
without contract, in a place where the law of community did not exist, after- 
wards established their domicile and acquired property in a countty where 
the law of community did exist ; and the same jurisprudence, founded upon 
a doctrine approved of by the most esteemed commentators on the Oode Na- 
poleon, has been invariably obeerved by the Courts of the Province of ^ebec, 
the law of community being considered rather as a alaiut permnnd than as a 
staUUrM. 

There is no conflict between the judgments in Boffen v. Rogen and 
SwedappU v. QwU. The decision in Sand and his Orediton was to a considerable 
extent founded on Spanish law, and, as was held in Bogen v. Rogen^ cannot 
be regarded as a precedent by which the Ck>urtB of Quebec may be guided. 

The plaintiffs inscribed in review from a judgment of the 
Superior Court rendered the 19th October ISTY, at Quebec, as 
follows : 
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Stuart, J. 



This is a petitory action by the plaintiff as heir-at-law of her 
father, claiming a lot of land in the parish of St. Henri. 

The plea sets forth that in 1872, after the death of the plain- 
tiff's father, her mother sold to one Pelletier half of the lot of 
land claimed, and as tutrix of plaintiff*, leased the other half; 
that Pelletier in 1874 sold his half to the defendant, and assigned 
to him the lease of the other half He prays acte of his readiness 
to divide the lot of land with the plaintiff; he alleges moreover 
that plaintiff^s mother was proprietor of the half she sold to 
Pelletier as commune en biens with her late husband. 

The evidence establishes that the father and mother of the 
plaintiff* were married at Burlington in 1856 without entering 
into any ante-nuptial contract of any kind ; that in the same 
year they came to St. Henri ; the father died in 1871 ; that plain- 
tiff^'s mother has continued to reside there since, and that she is 
married to a Canadian residing in that parish ; at the time that 
the plaintiff's father acquired the lot pf land in question (1866) 
he was domiciled in St, Henri. 

In Vermont, in the absence of any contract, no community 
exists between husband and wife in regard to property, there is 
no nuptial partnership. 

It has been urged that the domicile of the father and mother 
being in the State of Vermont at the time of marriage, that the 
laws of Vermont regulate the matrimonial rights of the parties 
in the lot of land in question 

On the other hand, it is contended that the laws of Vermont 
are inapplicable : that the title to the lot of land is regulated by 
the laws of this Province ; that inasmuch as no covenants were 
made it is a conquet of the community of property which the law 
establishes in such cases ; that half became the property of the 
mother uxx>n the dissolution of the community by the death of 
the father, which is now legally vested in the defendant and 
never belonged to the plaintiff*; that the defendant possessed 
the other half as lessee for the plaintiff*. 

The case presents an abstract question of law of an impor- 
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^■""''^^''tance not easily over-estimated to all emigrants to our shores, 
. iiaiito. ^j^^ jjQ^. lyy^ithout its influence for good or evil in the future of 
the country at large, 

I now proceed to enquire into the legal effect of a marriage 
in the State of Vermont upon the title to the lot of land in ques- 
tion, acquired in this Province after the parties had removed 
from Vermont and were domiciled here. Do the laws of Vermont 
continue to dispose of property acquired by the parties after 
they have ceased to be domiciled in that State, or Is the title to 
the lot of land in question governed by the law of this Province ? 

It is necessary to have in mind the general principles 
which govern the subject of personal and real statutes, one ui)on 
which Continental Jurists have displayed so much research 
and ingenuity with such diversity of conclusion. On the subject 
of personal statutes there is a difference of opinion among jurists 
but there is none upon the real statute. A personal statute is a 
custom which clothes the person with a capacity or incapacity 
which does not change with every change of abode,, but which 
he carries with him wherever he goes. 

The Scottish law which is much like our own has adopted 
the rule that in cases of community, where there is no written 
contract, the law of the domicile of the parties, at the death of 
either, regulates the disi)osal of the property of the parties. Such 
a rule would operate justly if adopted here, and Lord Eldon is 
reported to have said in Lmhly vs. Hogg, which was a case 
founded on a contract, that if there had been no such contract, 
the law of England (notwithstanding the domicile of the parties 
at the time of their marriage was in France) would have regu- 
lated the rights of the husband and wife who were domiciled in 
England at the dissolution of the marriage by death. Our law 
establishes a community of property between a husband and 
wife as a consequence of marriage, if no sx)ecial covenants have 
been stipulated between the parties, so that where there is no 
marriage contract there the law establishes a community of pro- 
perty in the husband and wife. 

The plaintiff*'s mother by the fact of the marriage was put 
by the law of her domicile under the disability of making any 
contract with her husband, and of holding and acquiring any 



COURT OF REVIEW, 1877. 123 



Antill et vir 



property during her marriage; the disability is personal and v. 
local, affecting her so long as she was domiciled in Vermont, """""** 
but 8o soon as she changed her domicile for one in this Province 
she ceased to be subject to the disabilities of the law of that 
State, and she became liable to the disabilities, if any, and to the 
advantages which the law of Iter new domicile imposes and 
confers upon all married women living under its influence and 
protection — privileges that it would be cruel to deprive her of^ 
if it be optional in the Courts to do so or not. It is beyond 
question that the plaintiffs ancestors became domiciled in this 
Province more than a quarter of a century ago — it is well to en- 
quire what was the effect in law of this change of domicile on 
their part. Hertius, Patil Voet, John Voet, Burgundus, Eoden- 
burg, Pothier, Merlin, Kent and Story hold the opinion that the 
law of the new domicile must, in all cases of a change of domicile, 
govern the capacities and right of property of married women 
as well as their obligations, acts and duties. The incapacity of 
the plaintiff's mother to hold and acquire property during mar- 
riage while domiciled in Vermont, ceased on her becoming 
domiciled in this Province, and that incapacity cannot be invo- 
ked against her. 

The authorities establish that each nation has complete ju- 
risdiction and power over all persons and all things real and 
personal within its limits — that no nation can by means of its 
laws affect or govern persons or property beyond its limits, 
that personal statutes extend themselves everywhere, and a man 
is deemed everyivhere to be affected by the law of his domicile — 
that the law of the place where immoveable property is situate 
regulates the quality and disposition of it ; that when a person 
has changed his domicile and adopted another the power of the 
first fails and yields its authority to the law of the new domi-' 
cile — that conflicts can only arise where the law of the domicile 
differs from that where the real property is situate. 

Applying these principles to this case the plaintiffs father 
and mother were domiciled in the State of Vermont when mar- 
ried, which domicile they abandoned and even acquired a domi- 
cile in this Province long before their acquisition of the lot of 
land in question ; consequently the incapacity to acquire pro- 
perty, under which the plaintiffs mother labored so long as she 
was domiciled in Vermont, ceajsed upon her acquiring a domi- 
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^, cile in this Province, and she became invested with the capaci- 
Baii«e. ^jgg conferred ui)on all married women by the law of her new 
domicile. 

As the parties were governed by the personal statutes of 
Vermont, which created a disability in the wife to make any 
contract with her husband and to hold property so long as they 
were domiciled there, and as with the change of domicile by 
the parties from the State of Vermont to this Province, the 
plaintiffs mother shook off all the disabilities which attached 
to her in Vermont and became clothed with all the rights and 
privileges of the laws of this Province of married women with- 
out a contract ; seeing that the parties by the change of domicile 
ceased as completely to be bound by the laws of the State of 
Vermont as if they had never been subject to them ; that the 
parties by establishing their domicile in this Province came to 
be, and are subject, to the statutes, real and personal, of the 
same, and there can be no conflict between these and the sta- 
tutes real and personal of the State of Vermont ; that the law of 
acquests and gains during marriage is a real, and not a personal 
statute, and governs marriages made in other countries, where 
the parties reside in this, as to all property acquired after their 
removal here ; that the plaintiflTs mother became owner of one 
undivided half of the lot in question by the death of her hus- 
band ; that she sold it, and it is now the property of the defen- 
dant; that the defendant was the tenant of the plaintiff for the 
other half, has always been ready to divide the same with the 
plaintiff, and is so still, and that the defendant has fully substan- 
tiated his plea, and the plaintiff hath failed to substantiate her 
demand, the present action must be dismissed. 

* 

The case having been set down for a review of the fore- 
going judgment, Andrews, Q. 0., was heard for the plaintiffs and 
Drouin for the defendant. 

Meredith, C. J. 

James Astill and Sarah Bockus, the parents of the female 
plaintiff, were on the 5th April 1850, married at Burlington, in 
the state of Vermont, where, it is expressly admitted, they then 
had their domicile ; and where it is proved community of pro- 
perty between married people, as it exists under our law, is 
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unknown. On this subject the evidence of Mr. Toney E. Wales, ^atm at y\t 
the judge of the Vermont Court of probate is conclusive. °*"^- 

Some time after their marriage, defendants allege in the 
same or the following year, Mr. and Mrs. Astill established 
their domicile in this province. In 1866, Mr. Astill purchased 
in his own name the real estate, in this District, now in 
dispute in this cause. 

After his death in 1872, his widow claiming to have been 
commune en biens with him, sold one half of the last mentioned 
property to one Pelletier, from whom the defendant holds it, and 
the question to be decided is, as to the validity of the convey- 
ance so made by the widow Astill. 

The general question which this case presents is doubtless of 
very great importance ; more particularly in this country, 
where a very considerable proportion of all deeds affecting real 
estate in it, have been executed by persons, or by the children 
of persons, who, at the time of their marriage, were domiciled 
beyond the limits of this province, and, if we were tb be guided 
merely by general principles, in the decision of that question, 
it would doubtless present much difficulty ; but, it is to be 
recollected that the defendant, as representing the widow Astill, 
rests his claim on article 220 of the custom of Paris ; and that 
it is by the provisions of law contained in that custom, that 
this case is to be decided, and, when this is borne in mind, I do 
not think there can be much doubt as to the judgment we must 
render. 

Dumoulin, (1) who wrote in the early part of the sixteenth 
century, is one of the earliest and most strenuous supporters of 
the doctrine that, in the absence of an express contract, the 
community is to be considered as originating, not merely from 
the law, but from the tacit agreement of the parties, on marry- 
ing, to adopt the law of the matrimonial domicile, and that such 
agreement has the same effect as an express agreement, with 
respect to property subsequently acquired by the parties, 
wherever it may be situated. 



(1) Domoiilin, cone 53. 
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A^iiu et vir Qjj ^]^^ othei haud, d' Argentre, (1) who wrote toward tke 
iiuiieo, close of the sixteenth century, strongly combated the opinion of 
Dumoulin, and maintained that the community is derived from 
the law alone, and that there is no such tacit agreement as 
Dumoulin imagines, that the utmost which can be deduced 
from the circumstance of the parties having married without 
any express contract, is their simple assent to submit to the law 
of the matrimonial domicile ; that such assent cannot give to 
the law an obligatory force which does not in fact belong to it ; 
nor cause a law which is a real law, and therefore limited to 
the country in which it exists, to extend its power to another 
country. 

These conflicting opinions, and the opinipns by which they 
have been respectively supported, are given in the language of 
the writers, and at considerable length, both by Story and 
Surge (2) but I do not think it necessary to transcribe them 
here ; because the question being discussed, viewed as one of 
french law, has I think been considered as settled, at least since 
the publication of the views of Pothier on the subject. 

That great man, who had, as Toullier says, the glory of 
being le guide principal des r^dacteurs du Code Napoleon, (3) and of 
whose authority, even in England, it was said by Chief Justice 
Best, " it is as high as can be had next to the decision of a Court 
" of Justice in this country." — Pothier, I say, having the opi- 
nions of Dumoulin and d'Argentre, and of their respective sup- 
porters before him, condemned that of d'Argentr6 and adopted 
that of Dumoulin, who, he says, had been contradicted mat d 
jyropos by d'Argentre. 

Pothier, at No. 11 of his Traite de la Communaute, says : 

*' La communaute legale ou coutumiere, est celle qui a lieu entre 

** des conjoints par mariage, quand ils ne s'en sont pas expli- 

" ques, et qui est compos6e tant en actif qu'en passif, des choses 

" dont cette loi declare qu'elle doit 6tre composfee, 

• 
" Quoique cette communaute soit appelee legale, ce n*est 



(1) Argentic, art. 218, pp. 611, 612, 613, 614. 

(2) Burge, Vol. 1, p. 605, 610 & Req. Story, Conflict, p. 135 & j»eq. 

(3) Toullier, II Vol. No. 95, p. 119. 
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** pas neanmoins, comme Tobserve Dumouliiij la loi qui en est A«tuietvir 

" la canse immediate ; elle n'est pas formee, dit cet auteur, vi "•*'*• 

" ipsius consuettedinis, immediate^ et in se. La cause immediate qui 

" produit et fetablit cette communaut6, est une convention qui 

** n'ept pas, k la verite, expresse et foroxelle, mais qui est vir- 

" tuelle et implicite, par laquelle les parties, en se mariant, 

" quand elles ne se sont pas expliqufees sur ,les conventions ma- 

" trimoniales, sont censees 6tre tacitement convenues d'une 

" communaute de biens, telle qu'elle a lieu par la coutume du 

" lieu de leur domicile, suivant ce principe de droit : In contrao 

*^ tibus iacite veniunt ea qua sunt moris et consuetudinis, 

Cette communaute de biens n'est appelee legale que parce 
*' que c'est une communautfe sur laquelle les parties, par cette 
" convention tacite, s'en sont entierement rapportees k la loi. 

" De la il suit que lorsque des personnes domiciliees sous 
" la coutume de Paris, ou sous quelque autre coutume sembla- 
*' ble, se sont marines sans faire de contrat de mariage, la com- 
'' munaut6 legale qui a lieu en ce cas, suivant la coutume de 
" Paris, entre ces personnes, s'etend a tous les heritages qu'elles 
'' acquerront durant leur mariage, fussent-ils situ6s dans des 
'' provinces dont la loi n'admet pas la communaute lorsqu'elle 
*' n'a pas et6 stipul6e.'* 

At No. 12 the same learned writer says : " la disposition 
*' des coutumes qui admettent une communaute entre homme et 
" femme, sans que les parties s'en soient expliqu6es, n^est pas un 
'' statut riel qui ait pour objet immediat les choses qui doivent 
" entrer en communaute ; c'est plutot un statut personnel, ^ 

" puisqu'il a pour objet immediat de r6gler les conventions que 
" les personnes soumises a la coutume, a raison du domicile 
" qu'elles ont dans son territoire, sont cens6es avoir cues sur la 
" communaute de biens, lorsqu'elles se sont marifees. 

And at the following number the same author says : "13. 
" vice versa, lorsque deux personnes domiciliees dans le 
" Lyonnais, (1) s'y sont maries sans stipuler de communaute, la 
" femme nepeut itrefondee a pretendre, en vertu de la coutume 
" d'Orleans, droit de communaute dans un heritage situe sous 



(1) Where the law of commiinily did not exiHt. 
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AntiH et vir " /a coulume (TOrUans, (1) que son mari a acquis duraut le 
Halloo. « mariage ; car ce n'est pas la coutume d'Orl^ans qui im- 
" prime par elle-mfeme la qualit6 de conqu6te aux heritages 
'* que des personnes marifis acquierent durant le mariage ; ce 
" qui leur donne cette quality, c'est la convention implicite de 
" communaut6, que sont cens6es avoir eue, des personnes, qui 
" etant, lors du mariage, domiciliSes sous la coutume d'Orlfeans, 
*' sont cens6es 6tre convenues de se marier selon la coutume 
" d'0rl6ans. 

" Mais ces Lyonnais, qui, lors de leur mariage, n'avaient 
" pas leur domicile k Orl6ans, mais a Lyon, ne peuvent 6tre censes 
" avoir eu aucune convention de communaut6, puisque le droit 
" observe k Lyon, lieu de leur domicile, suivant lequel ils sont 
" census avoir voulu se marier, n'en admet pas, lorsqu^elle n'a 
" pas 6t6 express6ment stipul6e." 

Auzanet, (2) Duplessis, (8) Ferriere, (4) Bacquet, (5) Lebrun, 
Guyot, (6) Merlin, (7) may all be referred to as supi)orting the 
opinion of Pothier. And, seeing this, I would not in an ordi- 
nary case, deem it necessary to refer to the decisions of the 
Courts on this subject. But in consequence of the importance 
of the legal question, which this case presents, I deem it right 
to show that the rule laid down by Dumoulin and adopted by 
Pothier and by, I may say, all the most esteemed french Jurists, 
is beyond all doubt, in accordance with the well established 
jurisprudence of the Parliament of Paris, by which I think we 
ought to be guided. 

Merlin, (8) mentions an arret of the 1st March 1549, and two 
of an earlier date, as establishing the rule. Brillon refers to an 
arret of the 3rd March 1549, probably one of those mentioned 
by Merlin, and to one of the 15th March 1567, as deciding "Que 



(1) Where the law of commuDity did cxiot. 

(2) Auzanet, Ed. of 1708, p. 155. 

(3) DoplraHis, £d. 1754, p. 353. 

(4) 3 Vol. FerriSie Folio, Ed. 1754, p. 12. 

(5) Bacquet, DroitJt de Jus. ch. 21, No. 72. 

(6) Guyot, Rep. 4 Vol. Communante, p. 185. 

(7) Merlin, Bep. Communaul^ de fiiens, RrusneU Ed. 1825, Vol. 5, p. 108. 

(8) Merlin, same Vol. pp. 104 and 105. 
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" communaate entre mari et femme doit se regler, selon la cou- 
'' tume du domicile, que le mari avait lors du mariage contracte, 
" et non du domicile qu'il avait lore de la dissolution du ma- 
*' riage." But the details of the cases referred to are not given 
with sufficient fulness to enable us to judge satisfactorily of 
their importance. 

The earliest reported arret which has come under my no- 
tice, as to what, in the absence of an express contract, are to be 
considered the matrimonial rights of the wife, is the arret (1) 
of the 26th March 1588, reported by Louet. 

In that case the question was ^* Si on r6glerait une commu- 
" naute entre mari et femme, selon la coutume du domicile, que 
'* le mari avait lors du mariage, oudu domicile que le mari atait 
" lors de la dissolution du mariage." 

It was contended that the case had been fully discussed, 
solennellement disput^e^ in a suit between les Messieurs de FHopilal 
and one Teragueard^ in which where parties who had married 
at Lyons (where there is no community of property) afterwards 
settled at Paris (where the law of community does prevail) it 
was held, that there was no community between them at either 
place. 

It was also said that the same question had been subse- 
quently decided as reported by Montholon. 

And that Maitre R6n6 Chopin mentions that a similar arret 
had been rendered the 28rd May 1572, and the reporter says 
" On a suivi ces arrets apris en avoir dems^ud6 avis aux cham- 

bres," 

Thus, it appears to have been decided as early as 1588, in 
axordance with several previous arrets, that, in the absence of an 
express contract, the m||;rimonial rights of the wife are to be deter- 
mined with reference to the domicile of the husband at the time 
of the marriage. 

The next arret to which I propose to refer, is that of the 
18th February 1700 (2). 

(1) Recueil d'arrttn DoUbles [folio Ed. of 1743] Vol. 1, p. 214, bj Lonei. 

(2) Journal dee andienoeii Ed. of 1754 Vol. 7. p.' 57. 

10 
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A«iiM«tTif It appeared that Claude Thomas, and Fran9oise Sonmy, 
u».t4«. y^^^ contracted marriage in Normandy (where the community 
of property does hot exist ) afterwards established their domicile 
in Paris : After the death of the husband^ the widow claimed 
from her son : 1st. " La part que la coutume de Normandie 
'* donne dans les conqufits, 2. Moitie dans les conqufits de Paris. 
" Jug6 qu'elle n'aura que les tiers dans les nieubles de Norman- 
" die, le surplus adjugi au fils.^^ And the reporter adds — " cola 
" confirme la regie que la communaute doit se regler suivant 

** la loi du domicile du mari." 

■ « 

I now come to the arret of the 18th April 1878, referred to 
in Guyot's Repertoire as un air it bien connu pour avoir jugi nette- 
ment la question, namely, the question respecting which Dumou- 
lin and Argentr6 had differed, as to whether the right of com- 
munity is a real or a personal right. 

In that case it appeared that in 1655, a marriage took place 
between Franfois Auger and Charlotte Houl6. Senlis was the 
place of their birth, and of their matrimonial domicile ; and the 
community of property prevailed there. On the death of the 
wife, her collateral heirs, in conformity with the law of commu- 
nity, claimed a partition of the estate wherever situated, and 
particularly of property in Normandy. Their claim was resist- 
ed on the ground that there was no express contract that the 
• "community should exist. In reply to this objection^ they relied 
on the tacit or implied contract, and by the judgment of the 
Court it was held that there was no distinction between an ex- 
press and an implied agreement, and that the operation of the 
law of community ought, in both cases, to be determined by the 
same principles ; and accordingly it was adjudged that the par- 
tition should take place. 

This case is fully reported in the 7th Vol. of the Journal 
des Audiences, pp. 66 and 67, and in the note to the report re- 
ference is made to the previous decisions on the subject. 

The arret under consideration, that of the 8th April 1718, 
was rendered according to the conclusions of the celebrated La- 
moignan, then avocat general, and afterwards premier president, 
and is very generally referred to, and for the purposes of the 
present discussion, it is particularly interesting in consequence 
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of the losing party having been represented by Froland the ^. 

HftU6«. 
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author of the " Memoires sur les Statuts, " a strong supporter of 
d'Argentre, and who has been referred to in the present case, as 
having opposed the opinion of Dumoulin, as $ubtUU€s desirrit, 
(les id4es, des chimeras. It may therefore be reasonably pfe- 
sumed that he cited all the earlier decisions tending to 
support his client's case. As to this point the reporter, after 
mentioning the writers cited by Mr Froland, says : " II se pre- 
" valait de I'arret de Lamberty, et il tachait de faire valoir celui 
'* de Yannelli, il citait des decisions de la cour de Brabant et 
" par rapport a la coutume de Normandie il oppoi^ait les articles 
" 329 et 380 de la coutume, et il citait I'arrfit de Fervaques et 
'* celui d'dnpoy." 

The decisions of the court of Brabant, which, Troplong says 
had with reason " la reprobation constante du Farlement de 
" Paris," ( Troplong, mariage No. 25,) are not so far as I know 
to be found in this province, but we know that as early as 
1698 (1) the court at Brabant adopted the opinion of d'Argentre, 
that of Dumoulin being sanctioned by the appellate court in 
Belgium. (2) — But what Froland had to establish, and what we 
have to consider, is not what was thought on this subject by 
the Dutch and Belgian courts, but what was the jurisprudence 
re8i>ecting it in the Parlement de Paris ; and as to that jurispru- 
dence, the learned advocate so far as I can see, cited but two 
arrets, the arret Lamberty, and the arret Vanelli. 

I have not been able to ascertain whether the arret Lam- 
berty was ever reported and, if it was, there is no copy of the 
report within my reach. The only notice of it, that I have seen, 
is that in the Journal des audiences, .which is in these words : 
" t sept. 1548. Lamberty, Lyonnais, mari6 a Paris, y meurt. 
" II fut juge que la veuve n'aurait part dans les acquets faits a 
" Lyon, pays exclusif de communaut6." So far as I know, this 
judgment, rendered 330 years ago, is the last, if not the only 
one by which the doctrine of d'Argentre was sanctioned in the 
Parlement de Paris, and, indeed, unless Lamberty had his 
actual domicile in Paris, at the time of his marriage, which 



(1) Burge Vol. 1, p. Gil, 

(2) Barge Irt Vol. p. 603. 
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'^•""•*^*' although probable does not appear, the arret Lamberty would 
"•'"•• be of no importance. 

The arret Vanelli, also referred to by Froland, will be found 
reported at great length in the 3rd Vol. Journal des audiences 
p. 242 (1). It was contended that, in that case, the court held 
that the matrimonial rights of the wife were to be decided, 
with reference to the law, not of the place of the husband's 
domicile, at the time of the marriage, but according •to the law 
of the place of the marriage, and that, on that account, the 
widow was prevented from taking the one half of certain land, 
acquired during the marriage, by her husband, within the 
custom of Paris. But Auzanet (2) shews that the ground on 
which the claim of the widow Vanelli was rejected, was that 
there was a contract, and although that contract did not 
expressly declare there should be no community, yet that, from 
all the clauses of the contract, considered together, it was 
sufficiently plain that a community of property was not 
contemplated. 

This seems to have been made apparent in the argument 
which preceded the arret of the 8th April 1Y88, as the reporter 
says " il (M. Froland) se prevalait de Farrfit Lamberty, et il tdchait 
" de faire valoir en safaveur celui de Vannellyy 

Guyot also gives an arret of the 27th July 1745, as being in 
accordance with the doctrine of Dumoulin. In that case it ap- 
peared that M. Quenet and Marguerite Auviray, who were domi- 
ciled in Normandy married there. During their marriage they 
acquired real estate in Paris. After the death of the husband, 
the widow claimed one half of the Paris property on the ground 
of her having been cotMnune en biens with her husband. The 
claim having been resisted by the heirs of the husband, Guyot 
says la question fut trailie ires amplement par ^habUes jurisconsuUes, 
devant la grande Chambre du Parkment de Paris. And the claim of 
the widow was rejected. 

In this case it does not appear that the parties ever had a 
domicile in Paris, which may be deemed of importance by some 
persons. 



(t) See also, Becaeil d'arrets notables. Louet folio £d. of 1742, Vol. 2. p. 215. 
(2) Auzanet on the custom of Paris, fol. Ed. of 1708, art. 220, p. 155, see also 
Duplerais folio Ed. of 1754 p 353. 
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Gruyot and Merlin also mention an arret of May 1846, as 
having decided the same point, but the facts are complicated, 
and the report not quite clear as to the points decided. 

• I shall next refer to the acte de notoriiU of the Chatelet de 
Paris, bearing date the 4th April 1873, and as it is very long I 
give the points decided by it as they are to be found in that 
valuable work "La collection de decisions nouvelles." "Les 
'' conventions du mariage quoique tacites, ne sont pas moins 
'' irr6fragables que les conventions expresses, consignees dans 
'' un contrat. Les uns et les autres ne peuvent 6tre chang^es 
'' aprds la celebration. De 1^ il r6sulte que si les 6poux changent 
" leur domicile matrimonial, en un nouveau domicile, cette mu- 
" tation ne pent rien changer k Tfetat de leur communaute, la- 
" quelle continuera d'avoir lieu suivant la loi du premier domi* 
" cile/' And as one of the reasons of that rule, the editors of 
the work say : " II ne doit pas 6tre permis aux 6poux de chan* 
*' ger les conditions de leur mariage par une mutation de domi- 
" cile ; si cela 6tait en leur pouvoir tout I'avantage serait du 
" cote du mari, que la femme est obligee de suivre dans tons les 
" lieux du Royaume qu'il juge a propos de . fixer son domi- 
" cile." (1) 

On reference to the ot/e de notorUU itself it will be found 
that it expressly declares the " droit de communaute contractee 
** est pur personnel,'' and the compiler of the work in a note says : 
" Les maximes attesties par le present acte de notori^ti sont ividemment 
" certainesr (2) 

With the acte de notorUti and the arrets, to which I have 
referred, before us we cannot be surprised that G-uyot in his 
repertoire published a few years before the French Revolution, 
says " il y a longtemps que cette opinion " namely " que le statut 
'' qui admety exclut (fu prohibe la communaute ne soit personnel^ n'a plus 
" de contradicteurs 4 Paris.'^ (3) 

(1) Nouveau Denisart et Colleclions de decisions nouvellea, Vol. 4, p. 708, Com- 
mnnauki de Mens, {IV, No. 5. This aeU de notorUU u also referred to in Ferridre's 
Coat de Parifl, fol. Ed. of 1714, Vol. 3, pp. 10 and 11. 

12) Actfri de notori^t'3, E-J. of 1759, pp. 264-5-6. 

(3) OiiyiH*H Repertoire, Vol. 4, p. 1S5, [1784] verlio coaiinnnaute. 
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A«ti« el Tir ^^^ tijg same observation is to be found in Merlin's Reper- 
nmi^e. |.qJj,q published very shortly after the Revolution. (1) And yet 
it is to be recollected that the defendant's claim rests on the con- 
tention that the law regulating '' acquets et gains made during 
" marriage is a real and not a personal statute." 

Having thus seen what was the law' on this subject in the 
Parliament of Paris as long as it existed, bearing in mind that 
the law of community is still the general rule in France, (2) it 
may be well to see what is the opinion entertained on this sub- 
ject by the most esteemed commentators on the Code Napoleon. 

TouUier (3) says that if foreigners domiciled in France^ inter- 
marry there, without an antenuptial contract, a community of 
property will exist between them. The same doctrine is laid 
' dpwn by Rodiire and Pont : " un fran9ai8 qui se marie k I'e* 
'' tranger, sans contrat, n'est cens^ mari6 sous I'empire de la 
'' communaut6 fran^aise, qu'autant que la future a pu supposer 
" qu'apres la conclusion du mariage, son mari entendait re- 
" toumer en France. Dans tons les cas, en un mot, c'est la com- 
'' mune intention des 6poux qu'il faut uniquement rechercher." 
And in support of this opinion, the learned writers citeToullier, 
Duranton, Armand Dalloz and Zachariae. 

It does not however appear to have occurred either to TouUier, 
or to Rodiere and Pont, that a community of property could 
exist between married persons, merely on the ground of their 
establishing their domicile in France alter their marriage. 

Rodiere and Pont, (4) Odier, (5) Troplong, (6) and Battus, (7) 
' in their treatises on the contract of marriage, all agree in saying 
that in the parliament of Paris, the opinion of Dumoulin fijially 
and completely prevailed. 



(1) Merlin Kep. Vol V, p. 180. 

(2) Toullicr, Vol. 12, p. 149, No. 91. 

(3) Art 1393 Code Nap. 1 Rudidre et Pont, p. 24, No 3:). 
(4} Rodidre et Pont contrat de mariage Vol. 1, p. 25, No. 34. 

(5) Odier, contrat de mariage Vol. 1, p. 67, No. 47. 

(6) Troplong, contrat de mariage Vol. 1, p. 39 No. 24 

(7) BattuR, Traits de la com, Vol. 1, p. 116, No 71. 
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The words of Troplongare : " mais la jurisprudence fran9aise ^'"" •^ ''*' 
" a condamnie cCArgentr€ : et les efforts de Froland, pour rajeunir ^^^^ 
" Topposition du jurisconsulte Breton ( Argentr6 ) sont resUs 
" impnissants. Le parlement de Paris a restfe tellement ferme au 
" pacte tacite de communaute, qu'elle ne trouvait plus de contra- 

" dicteurs." 

• 

And Battus, in his traite de la commuuaute Vol. 1, p. 116, 
No. 71, says " ainsi Topinion de Dumoulin qui r6pute personnel 
'' le statut de la communaut6 et I'^tend sur tous les biens, a 
" prevalu." 

» 

I shall now briefly advert to the judgments of our own 
courts on this subject. 

The first case in which the question appears to have been 
referred to is Bx)y v. Yon^ in 1812. f ^We have not a full report of 
the case ; but from chief Justice Sewell's note of it, published 
by Messrs. Lelierre und Angers, it appears to have been held 
that a communaut^ de biens is by law presumed, until the 
contrary is shown, if the parties taere married in Qanadai (1) 

In the case ot Languedoc v. Laviolette, It was held that 
where persons domiciled in Lower Canada, marry in the United 
States without ante-nuptial contract, the rights of the parties 
will be governed by the law of Lower Canada. This case does 
not seem to me of much imx>ortance as it did not present any 
conflict between the law of the matrimonial domicile and the 
law of the place where the persons married subsequently 
acquired property. 

But in the next case to be referred to, Rogers v. Rogers, deci- 
ded at Montreal in 1848, it will be found that the question to be 
determined in this cause was fully discussed and adjudicated 
upon in the clearest terms. The words of the judgment are : 
" considering ^lat there never was or could be a community of 
" proi)erty between the father and the mother of the parties in 
** this cause, they having married in England, the place of their 
" domicile, and no contract of marriage having been previously 
" entered into, and that the transferring of their domicile to 

(I) 2Rev.de Leg p. 78. 
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Art«utiir«« lx)wer Canada, where they died, could not have the effect of 
"^***' " establishing such a community of property between them, 
contrary to their presumed intention at the time of their 
marriage ; " and, thereupon the plea of the defendants which, 
in effect, was the same as the plea before us, was dismissed. 

The judgment in this case was rendered by Chief Justice 
RoLLAND, Mr. Justice Day and Mr. Justice Smith. 

The plaintiff was represented by Mr. Lafontaine, afterwards 
Chief Justice of the Court of Appeals, and Mr. Berthelot, after- 
wards a Judge of the Superior Court. Mr. Johnson, now presi- 
dent of the Superior Court at Montreal, was one of the counsel 
for the defendant, so there can be no doubt that the question 
now being considered, was fully discussed in that case. 

Exactly the same doctrine was held by the Superior Court 
at Quebec, in May 1850, in the case No. 660, Dinning v. Gillis. 
The considerants of the judgment as taken down by me, in my 
note book at the time, are " considering that the parties plaintiff 
** and defendant intermarried in that part of the United King- 
'* dom, called Ireland, and that, in consequence, there is no com- 
*' munity of property between them, as alleged in the plaintiff's 
" declaration ; the Court doth dismiss the present action." 



The Judges in the last mentioned case were Chief Justice 
BowEN, Mr. Justice, afterwards Chief Justice Duval, and myself. 

It appears that in this district the same question was, in 
the year 1855, ruled in «the same way in Gilmour v. McLeod if 
McKeigney, T. S. In that case certain real estate was seized as 
belonging to a widow. She and her deceased husband, at the 
time of their marriage, were domiciled in Scotland, but after- 
wards settled in this country. The children claimed the pro- 
perty on the ground that no community • ever existed between 
their parents ; and their opposition was maintaified. The judg- 
ment as recorded, does not show clearly that such was the point 
decided, and the record is not complete ; but Mr. Andrews, Q. 
C. and Mr. O'Farrell, the counsel in the case, agree in saying 
that the facts and decision in that case are as above stated ; so 
that there cannot be any doubt on the subject. 

The question as to whether the matrimonial rights of the 
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wife, in the absence of an express contract, are to be regulated Aiuuetvir 
by the matrimonial domicile, was also fully considered, in the "^"*^ 
district of Three Rivers in the year 1858, in the case McDougall 
V. Seynumr and Ross, opposant. 

The judgment in that case show^s clearly what w^as the 
opinion of the presiding Judge, Mr. Justice D. Mondelet, as to 
the main question now under consideration. 

The considerants of the last mentioned judgment are as 
follows : 

" Considerant, qu'attendu que le mariage du dfefendeur et 
" de Topposante a 6te c6lebr6 dans cette partie du Royaume- 

" Uni de la Grande-Bretagne et dlrlande appel6e Angleterre, ou 
" la communaut6 de biens entre marl et femme n'est point 
" reconnu et n'existe pas suivant la loi du dit pays, et considerant 
'' que c'est la loi du domicile qu*avaient les dites parties k 
" r^poque de leur mariage et qu'ils ont conserve plusieurs ann6e8 
** depuis, n'^tant venu se fixer en Canada que longtemps apr&s, 
" qui doit regler leurs droits matrimoniaux, et que par les lois de 
" I'Angleterre, de m6me qu'il ne pouvait y avoir de communaut6 
" de biens entre le dfefendeur et Topposante, il ne i)ouvait de 
" m6me exister une separation de biens, et qja'en consequence la 
" separation de biens prononcee entre le defendeur et Topposante 
" par le jugement de cette cour en date du vingt-trois fevrier 
" mil huit cent cinquante-cinq, est un jugement fonde sur 
'' Terreur et comme tel, illegal et nul, la cour pronon9ant la 
" nuUite du dit jugement pour autant que le demandeur y est 
*' interesse, le met au neant et adjugeant que la dite opposante 
" n'a pu acquerir aucun meuble, efFet mobilier ou aucune chose 
" quelconque pour elle-mfeme, en vertu du dit jugement de 
'' separation ; mais que les effets mobiliers et bois de construction 
" saisis en cette cause sont la propriete du defendeur, et ont ete 
'' saisis en sa possession, declarant la dite saisie tenante, bonne 
" et valable, deboute la dite opposante de son opposition, avec 
" depens." 

The registers and records of the Superior Courts for this 
district from 1857 to 1872, having been burned, I may mention 
that in a copy, in my library, of the 8rd Vol. of the Revue de 
Leg-islation, containing the rejwrt of Rogers v. Rogers already 
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Attin el Tir referred to, I find, in the margin of that report, a note in these 
Halite, -yy^ords " Judge MoRiN held same doctrine, this day, December 
18th 1858, in Power v. Kellyy Q. S. C. 

We thus see that at least five judgments of the Superior 
Court can be cited in favor of the contention of the plaintiff, 
and, so far as I am aware, no Canadian precedent, or semblance 
of such precedent can be urged in support of the contrary 
doctrine. 

It has however been said, and I believe correctly, that the 
question now being considered has never been formally adju- 
dicated by our Court of Appeals, 

But that shows, at any rate, that the five judgments to 
which I have alluded, were acquiesced in by the parties con- 
cerned, which is, probably, in part attributable to the fact that 
there was not a dissenting opinion, nor so far as I know, a doubt 
expressed by any of the Judges, in any of those five cases. 

But although the question to be decided in this case, has 
not been formally adjudicated upon by the Court of Appeals, 
it is not the less true, that in the very interesting and impor- 
tant case of Connolly v. Woolrichy the views of the Judges of that 
Court are very cleairly stated as to the main question in this 
cause. 

In that case the controversy turned mainly on the validity 
of an alleged marriage contracted in 1808, by Connolly a native 
of Lower Canada, with an Indian woman, in the North West 
Territory, where the community of property between husband 
and wife does not exist. 

Connolly returned to this province with his Indian wife, 
and some of their children, and acquired here real estate to a 
considerable extent. 

It was therefore a part of the plaintiffs case to show that 
there was a community of property between Connolly and 
his Indian wife. 

The judgment in the court below was rendered by Mr. Justice 
Monk, and upon the question as to whether a community of 
property resulted from the Indian marriage, that learned Judge 
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observed. — " It is in my opinion beyond doubt as a matter of ^""IJ •* ^'"^ 

" law, that Connolly, during his absence in the North West "•"•^ 

" country, though that absence was prolonged through many 

" years, did not lose his domicile of birth ; that he never 

" acquirea one at Riviere-aux-Rats. I think, moreover, that 

" even his matrimonial domicile, such as it was, did not change 

" or supersede the one of origin. In that case, whatever may 

** have been the law which prevailed at Rividre-aux-Rats, a com- 

" munity of property existed between him and his indian wife, 

" from 1803 the date of their marriage. (1) 

The judges in appeal where Chief Justice Duval and 
judges Caron, Badgley, MacKay and Lobanger. 

The last named judge regarded the indian marriage as 
invalid, and therefore did not consider the question now before 
us ; as to the views of Mr. Justice Badgley their can be no doubt. 
His words are as follows. " Having retained his domicile of 
** origin which recognized communauU de bienSy and which being a 
" statut personnel accompanied him wherever lie might go to be married^ 
"he therefore married under the regime of the law of com- 
'' munity according to the law of Lower Canada, which could 
" only be avoided by an express ante-nuptial contract stipulating 
*' exclusion of community between him and Suzanne. 

" The law of his domicile therefore regulates the rights of 
'' the conjoints in the community^ and that community once 
'' formed and established by law, is irrevocable and inviolable 
'' and the conjoints of themselves cannot derogate from it. (2) 

Mr. Justice MacKay, observed " It is certain that Connolly 
"never had animum manendi at Rat River. It is certain that he 
" always retained the intention of returning to Lower Canada,'' 
and after saying that the law of Eifgland was inapplicable to 
the case, and after referring to the passages in Pothier, herein- 
above given at full length, the learned judge held that, as 
Connolly had his domicile in Lower Canada, at the time of his 
marriage, his widow was to be considered as having been 
commune en biens with him. 



(1) n L. O. J. p. 263. 
(*.») Kev. (le Lear, p 370. 
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Astiiutvir According to the report Chief Justice Duval and Mr. 
Haiue, Jxxstice Cakon concurred in the opinions expressed by Mr. 
Justice Badgley and Mr. Justice MacKay. 

It is to be observed that Mr. Justice Monk, an^ the two 
Judges in appeal, who spoke on the subject, deemed it essential 
to show that Connolly, at the time of his marriage, had his domi- 
cile in Lower Canada, and, on that ground, and on that ground only, 
held that a community of property resulted from the marriage. 
But it does not appear to have occurred to any of the learned 
Judges in Connolly v. Woolrich, that the circumstances of Con* 
nolly and his Indian wife having come to this province, after 
their marriage^ and having for many years lived and acquired 
property here, could give the Indian woman, when a widow, 
a right to claim, as having been commune en biens with Connolly, 
one half of the property so acquired in this province ; and yet 
such, in effect, are the pretentions of the defendant in this 
cause. 

It is also to be observed that the doctrine that the law of 
community is rather a statut personnel than a statut rM is fully 
adopted by the judges in appeal, Mr. Justice Badglsy express-* 
ly saying that the law of community is a statut personnel. 

The assent given by Mr. Justice Caron to the opinions ex- 
pressed , by Judges Badoley and MacEjly in this case ; the 
judgment of Mr. Justice Moein, in Power v. Kelly, and the judg- 
ment in Rogers v. Rogers, pronounced by Judge Day, leave no 
room for doubt as to the opinions of the three learned judges 
who framed our own civil bode, as to the question to be decided 
in this case. 

Indeed it will be found that the articles No. 1260 and 1270 
of that code, to which my attention has been drawn by my bro- 
ther Casault, now give force of law to the opinion /)f Pothier, 
adopting that of Dumoulin and condemning that of d' Argentr6. 

It was, I b^ar in mind, contended that the judgment ren- 
dered by Mr. Justice Smith, in Sweetapple v. Cfwilt, was opposed 
to the previous judgment in Rogers v. Rogers in which he 
concurred. That contention is supported by the Throe-Rivers 
judgment above referred to ; but notwithstanding that judg- 
ment, I cannot regard the decisions in Sioeetapple v. Gtmit and 
in Rogers v. Rogers, as being opposed to each other. 
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According to the marginal abstract in Sweaapple v. Gwilt, ^'"IJ •* ^*' 
the point decided was *• that although there is no community of "•**** 
" property, according to the custom of Paris, between parties 
" married in Upper Canada, their then domicile, without any 
" ante-nuptial contract, yet an action en separation de biens will be 
" maintained in favor of the wife, by reason of the insolvency 
" of the husband, since their removal tp Lower Canada." 

With reference to the judgment just quoted, it may be 
observed that it is not unusual in marriage contracts to stipulate 
that there shall be no community ; without adding that the 
parties shall be separated as to property (1). The effect of such 
a contract is to leave to the husband the right of enjoying all 
the property of the wife, ad suttmenda onera matrimonii. But, 
although there could be no community under such a contract, 
it is I think certain that, if the misfortunes or misconduct of 
the husband rendered it necessary, for the protection of the 
interest of the wife, she would have the right to an action such 
as was instituted by the plaintiff in Sweetapple v. Gwilt so as to 
secure to her an administration of her own property. (2) 

Indeed I find that article 1417 of our code expressly admits 
that there may be a s^aration de biens, where the consorts have 
stipulated there shall be no community. 

Much stress was laid by the defendants on the interesting 
judgment in Louisiana, in the case between Saul and his creditors. 

But that judgment was fully considered and reviewed by 
the Court of Queen^s Bench at Montreal, when the case of Ro- 
gers V. Rogers was determined ; and in the course of a very 
able and exhaustive judgment rendered by Mr. Justice Day, on 
that occasion, he observed, as I find by an entry made in my 
note book, at the time : ** as to the decisions in Louisiana, those 
" founded 'on the code (of that state) of course cannot influence 
" us ; and as to those before that code, they appear to have re* 
" ference to the law of Spain, which differs from ours." 

As supporting the statement thus made by Mr. Justice Day, 

(1) Pothier oommunaut6 No 461 and 461, Civil Code 1416. 

(2) Potbier communante No. 463, Gnjot Rep. Verbo ii6paration, Vol. 16, p. 2%, 
Ciyil Code art. 1417. 
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Artiiutvir J jj^^j j^^f^j. j^ Q^^ concluding remarks of Mr. Justice Porter in 
"•"'•^ the judgment, Said and his creditors, . 

" Upon reason, therefore, but still more clearly on authori- 
" ty, we think the appellants have failed to make out their case. 
" We know of no question better settled in Spanish jurisprudence; 
** and what is settled there cannot be considered as unsettled 
" here. The jurisprudence of Spain came to us with her laws. 
" We have no more power to reject the one than the other. The 
" people of Louisiana have the same right to have their cases 
** decided by that jurisprudence, as the subjects of Spain have, 
" except 80 far as the genius of our government or our positive 
'* legislation, has changed it. How the question would be de- 
" cided in that dountry, if an attempt was made there on the 
" authority of French and Dutch Courts, and lawyers, to make 
'' them abandon a road in which they have been travelling for 
** nearly three hundred years, we need not say." 

If those who were governed by the laws of Spain, could 
not be required to abandon the jurisprudence of that country, 
" on the authority of French and Dutch Courts and lawyers," 
Canadians who have been governed by the custom of Paris, 
ought not on the authority of a judgment, founded mainly 
on Spanish law, to abandon their own jurisprudence, from 
which so far as I know there has not been a single deviation 
since the arret de Lamberty in 1548. 

In the foregoing remarks, I have viewed this case as if for 
its decision it would be necessary to adopt one or other of the 
rules laid down by Dumoulin and Argentre respectively, and it 
, would be necessary to do so, if the parties having, without pre- 

vious contract, married where community of property existed, 
claimed real estate acquired in a place where the law of com- 
munity does not exist. But the present is the opposite of the 
case just supposed ; for, here, parties married where* the law of 
community does not exist, claim real estate acquired where the 
law of community does exist, and to determine this case it ap- 
pears to me only necessary to consider the contention of the 
defendant, with reference to the law upon which it is supposed 
to be founded. 

The contention of the defendant is, in effect, that as Mr. 
and Mrs. Astill, who were married in Vermont, where the law 
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of community is unknown, after their marriage established ^'^"i*'*^*' 
their domicile, and acquired real estate in Lower Canada, there- "*"** 
fore the widow Astill, as having been commune en biens with her 
husband, was owner of half of the real estate so acquired. 

Now according to the law of this province, a community of 
property (speaking in general terms) is a partnership of all the 
moveable property which the consorts possess on tlie day of the 
marriage, and also of all the moveable and immoveable property 
acquired by them during the marriage. According to the same 
laws, such a partnership cannot exist, unless the parties have 
agreed to it expressly or tacitly. In this case it does not appear 
that there was any such agreement, either express or tacit, and 
therefore, in obedience to our own law, we must declare that 
the defendants have not proved that Mrs. Astill was commune en 
biens with her husband, as they allege. 

Again, according to article 220 of the Custom of Paris, and 
according to No. 1269 of our code, community commences from 
the day of the marriage ; and according as well to our code as to 
the code Napoleon, " the parties cannot stipulate that it shall com- 
" mence at any other period." (1) 

In this case it is contended that the alleged community 
commenced about a year after the marriage, and therefore, ac- 
cording to the plain terms of the law upon which the defendant 
rests his contention, we must hold that it cannot be maintained. 

Furthermore, it was expressly declared by art. 282 of the 
custom of Paris, and is declared in equally plain terms by 
article 1265 of our Code, that, subject to a few exceptions, 
consorts. cannot in any manner confer benefits' inter vivos ui)on 
each other. The contention of the defendant is that, by the fact 
of Mr. and Mrs. Astill having established their domicile in this 
province, she thereby acquired the rights of a partner in pro- 
perty previously belonging to him. But under our own law 
that claim cannot be maintained. In thus rejecting the con- 
tention of the defendant, I am not influenced by a consideration 
of the disabilities to which Mrs. Astill was subject by the laws 
of Vermont ; what I say is, simply, that a married couple coming 



(1) C. N. Art. 1399. 
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A.«n et vir Jq ^jjjg country, and establishing their domicile here, cannot do 
Dftii6e. ^jjj^j. -^i^ic}^ 1^ married couple, who had passed all their lives 
here, could not do, either tacitly or expressly ; that is they 
cannot after tJieir marriage establish a community of property 
between them. But it is said a general community is not required, 
all that is wanted is to let the wife, as a femme commune^ take 
half of the real estate, acquired in this country, during the mar- 
riage. The answer is that there cannot be a, femme commune^ without 
a community ; and, that, in the absence of an express contract, 
there cannot be any community other than a legal community, 
such as I have already described* Hence it follows that the 
proposal to give to the wife one half of the real estate, without 
declaring her commune^ must be rejected, as being utterly at 

variance with all the provisions and principles of our law on 
this subject. 

It was, I bear in mind, also contended that great injustice 
wouldtbe caused, in cases such as the present, by the rejection 
of the rule contended for by the defendant, but on the other 
hand as great, and perhaps greater injustice would be caused in 
other cases by the adoption of that rule. For instance let us take 
the case of a merchant, married and domiciled in England, 
afterward coming to this country, with a considerable capital of 
his own earning invested in his trade. According to the con- 
tention of the defendants, if in the case supposed, and after the 
parties had acquired a domicile here, the wife were to die, the 
children, if any, could at once claim one half of the capital 
which the father had so earned and invested in his trade ; and 
if there were no children, the case would be still worse, for the 
half of the husband's property would pass to the relations of 
his deceased wife, and this although those relations could not 
have claimed one shilling had the parties remained in England. 

But it is not for us to enquire whether our law as to the 
matter under consideration, is just or unjust ; our duty is to 
ascertain what the law really is, and as to that point, according 
to my view, there is not much room for doubt. 

It was also contended that according to the laws of the 
state of Vermont Mrs. Astill was entitled to a certain homestead 
right, which she ought to have if we hold she was not conimvne 
according to the laws of this province. 
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But the pleadings in this cause are not sufficient to raise A«un et vtr 
any question as to the supposed homestead right ; moreover the "*"^''' 
evidence establishes that that homestead right did exist at the 
time of Mrs. AstilFs marriage 

In conclusion I shall briefly recapitulate the points I have 
endeavored to establish. 

They are : 

That according to the well established jurisprudence of the 
parliament of Paris, for more than two centuries before that 
tribunal was abolished, a community of property was held not 
to exist between persons, who having married without contract, 
in a place where the law of community did not exist, afterwards 
established their domicile, and acquired property, in a country 
where the law of community did exist. 

That according to the same jurisprudence the law of com- 
munity was considered rather as a statul personnel than as a 
statfU rid. 

That the same jurisprudence has been invariably observed 
by the courts of this province. 

That the doctrine upon which that jurisprudence is founded 
is approved of by the most esteemed commentators on the code 
Napoleon. 

That there is no conflict between the judgments in Rogers v. 
Rogers and Sweetapple v. Gwilt, 

That the Louisiana decision between Saul and his credilors, 
was to a considerable extent, founded upon Spanish law : and, 
as was held in Rogers v. Rogers^ cann6t be regarded as a prece- 
dent by which we may be guided. 

It is not without regret that I have taken up so much time 
in explaining my views in this case : but I could not do other- 
wise, consistently with my sense of duty. We have to review a 
judgment, rendered after diligent research, and with the utmost 
care, by a judge whose opinions are received by every one with 
the highest respect. Besides this the question to be decided, 

11 
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^■*"i^** ^' although very far indeed from new, is, as I have already said, 
Haii4«: Qf j.]jQ jj^j. importance ; more especially in this country, pe^opled 
as it has been to a great extent by immigration, and if, as I 
believe, there has been a well settled jurisprudence on this 
subject, by which the public and their legal advisers have been 
guided, then it is only too plain, that a disturbance of that 
jurisprudence, could not fail to be attended with widespread 
confusion and injustice. 

For these reasons, I think the judgment under review must 
be reversed ; and I have the less hesitation in arriving at that 
conclusion, because, although that judgment is in accordance 
with the opinions of many distinguished writers on interna- 
tional law, no precedent, I believe, can be found for it, in the 
parliament of Paris, since 1548 ; nor under the code Napoleon ; 
nor under the custom of Paris, since it became the law of this 
country. 

Judgment reversed. 



COUR DU BANC DE LA HEINE.— EN APPEL. 

SEFTEMBRE, 1878. 

No. 14. 
Coram DoRioN, J. C, Monk, J., Ramsay, J., Tessieb, J., Cnoss, J 

DOUCET et ST. AMAND. 



CHOSE JUG^E — PROHIBITION. 

Juoi : — Que sur den proc^urefl en prohibition prises k Tencontre d'un jugement 
rendu par la Cour des Sefwions de Qnartier pour infraction 2l la loi des licen- 
cep, lorsque le jugement prononc^ par la Conr de lUviiiion confirme celui de 
la (Jour Sup^rienre, conRtltuant ehoMjugie oontre la partle prindpale, — le ma- 
guini qui a d^fendn en prohibition n'aura pae le droit d'appel, malgrS qn'il 
n'ait pas lui-mdme inscrit en revision. 

Le 16 decembre 1875, Tintime, sur la poursuite de la Corpo- 
ration de St. Ambroise de la Jeune Lorette pour vonte sans 
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licence de liqueurs enivrantes, fut condamne par Tappelant ^**^»^"* 
(jngc des sessions de la paix) a une amende de $50 et les frais. s* Anmnd. 

Llntime fit alors emaner un bref de prohibition A Tencontre 
du jugement prononc6 en faveur de la corporation, et mit en 
cause Tappelant, accusant ce dernier de malversation et d'exces 
de jurisdiction, et demandant centre lui les depens. 

La Corporation de St. Ambroise et I'appelant produisirent 
chacun une defense. 

Le 9 juillet 1877, la Cour Superieure presidee par Son Ilon- 
neur le Juge Stuart, accorda le bref de prohibition avec depens, 
tant contre les defendeurs que contre I'appelant. 

• 

La Corporation de St. Ambroise x>orta la cause en Revision, 
et la majority de cette Cour confirma le jugement rendu par le 
Juge Stuart. 

L'appelant interjeta plus tard appel du jugement prononce 
par la Cour Superieure le 9 juillet 1877, donnant pour raison de 
son appel que le jugefnent de la Cour de Revision ne constituait 
pas chose Jug^e contre lui. 

II prfetendit en outre qu'il avait un interfit 'personnel dans 
la cause, vu qu'il avait 6t6 accus6 de malversation par I'intime, 
et que ce dernier avait demande les depens contre lui. 

La Cour d' Appel rendit le jugement qui suit : 

" Considerant que la Cour Superieure a, par son jugement, 
prohibe Texecution du jugement rendu par Tappelant en sa qua- 
lite de Juge des Sessions de la paix, le 16 d6cembre 1875, et que 
ce jugement de la Cour Superieure, ayant et6 confirme par trois 
juges siegeant en revision, est devenu chose jugee quant a la 
Corporation de la paroisse de St. Ambroise de la Jeune Lorette, 
partie principale dans la cause ; " 

" Et considerant que Tappelant, en sa dite qualite de Juge 
des Sessions, n 'avait aucun intSrfit personnel a soutenir la vali- 
dite de son jugement a I'encontre des procedes en prohibition 
qui ont et6 adoptes par I'intime, et qu'il n'avait non plus aucun 
int^rfit a appeler du jugement rendu par la Cour Superieure, 
surtout apres que ce jugement eut ete confirmC* par la Cour de 
Revision ; " 
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Douopt «t Et considerant que le jugement que cette Cour pourrait 

St, AnMDd. rendre sur cet appel serait sans effet, puisque dans tous ces cas, 
le jugement rendu par Tappelant ^^ pourrait 6tre ex6cut6 apres 
le jugement qui a ete rendu par la Cour siegeant en revision ; " 

" Mais considerant que I'intime a provoqu6 Tappelant a con- 
tester ses procedes, en portant contre lui, dans sa requ6te en pro- 
hibition I'accusation injurieuse de malversation qui n'est nuUe- 
ment justififee ;" 

Cette Cour renvoi Tappel de Tappelant, mais sans frais. 

Andrews, Caron Sc Andrews, pour TAppelaut. 

Suzor Sf Tessier, pour rintime. 



COUR SUrfiRIEURE, QUEBEC 

19 SEPTEMBRE, 1878. 
No. 1007. 

Coram Casault, J. 

HAMEL V. BOURaET. 
DAME BABY, 

ET 

HAMEL, 



Opposante. 



Contestant. 



HYPOTHi:QUE— PRESCRIPTION. 



Juoi : — Que I'liypotk^ue, n'etant que I'accewoire d'une dette, n'a pas d'oxintenoe muib 
elle, et qae partant, I'extinotion par la preftcription, de Paction p^isonnelie 
6teint par contre-ooup Faction hypoth^cidre, m6me dans le cas oil oette der- 
nidre i M oonacry^e par des actee interrnptifg. 

Casault, J. : 

Dame Eliza Anne Baby veuve de feu THonorable Casgraiu, 
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demande d'etre colloquee but les Nos. 2, 3, 4 vendus en cette cause 
pouT $400 et un an d'interfets, 6tant le sort principal et les arrerages 
de rente anr nne constitution du 20 novembre 1818 par Michel 
Martin en faveur de Amable Dionne et Pierre Casgrain appliquee 
sur un lot de terre qui n'est pas vendu en cette cause ni poss^de 
par le defendeur. L'opposante est devenue proprifetaire de cette 
rente qui avait fait plusieurs mains auparavant, par acte du 29 
septembre 1848. A r^jKHjue ou Martin k consenti cette consti- 
tution de rente, il 6tait proprifetaire des 8 lots susdits qui ont 6t6 
grevGa d'une hypoth^ue g6n6rale par I'acte authentique crfeant la 
rente constitute, et qui k cette £x)oque (avant la creation des 
bureaux d'enregistrement) avait cet effet. Le 2 septembre 1883^ 
Maurice Gkuvreau et son epouse, et J. B. Martin dfctenteurs des 
trois dits lots consentirent titre-nouvel k Dame Marie Justine 
Casgrain, alors proprietaire de la rente. Le 12 f6vrier 1842, Pierre 
Dessaint, devenu proprietaire des dits 3 lots, en fit autant, re- 
connut que ces 3 lots etaient hypoth6ques au paieQient de la 
rente et s'obligea personnellement de la payer a d6faut du dfibiteur 
principal ; puis il les vendit le 19 mars 1861 a Jean Bte. Roy, sans 
Ten charger. Mais Roy, le 20 septembre 1862, consentit titre- 
nouvel en faveur de I'opposante et le 7 mars 1864 il donna les 
mdme lots en contre-^change k son vendeur Pierre Dessaint qui 
le 6 mai 1867 les donna . k IsaSe Dessaint son fils. Us ont 6te 
vendus le 21 novembre 1876, sur la veuve de ce dernier. Le de- 
mandeur a conteste Topposition et y a oppose la prescription 
de 30 ans et celle de 10 ans. 

Quant a celle de 10 ans, Roy ayant consenti titre-nouvel, elle 
n'aurait pu commencer que le 7 mars 1864, date de I'echonge 
entre lui et Pierre Dessaint, qui a fait de nouveau ce dernier 
proprietaire de ces lots qu'il avait lui-m6me vendus k Roy le 19 
mars 1861 ; mais Dessaint qui avait lui-m6me consenti titre- 
nouvel en 1842 n'avait pas la bonne foi requise pour cette pres- 
crixrtioin. 2 LeRoux prescription No. 928 dit que la preuve de la 
msovaise foi pent r6sulter de ce que " Tacqu^reur a 6te avant 
la ventei qui lui a ete faite, partie dans un acte ou le droit d^un 
tiers a 6tk formellement rappel6." Or ici Pierre Dessaint avait, 
par un acte formel et authentique, reserve Thypotheque, et 
s'etait m^me personnellement oblige au paiement de la rente. 

Troplong, prescriptioh, aprds avoir dit aU No. 930 que la 
remise entre les mains de Tacqutreur des titre^ du vendeur dans 
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uamei lesqucls le droit des tiers se trouve ecrit, 6tablit sa mauvaise 
B'"rj:et. fQi^ continue No. 931. " A la coniiaissance des litres on pent 
assimiler la connaissance extrinseque que Vacquereur aurait eu 
du droit d'autrui avant acquisition. Cette connaissance nne 
fois 6tablie est cen66e se continuer de plein droit ult6riearement, 
et celui qui combat la prescription a rempli sa tftche en prou* 
vant son existence." 

Et les codificateurs dans leur rapport sur Tart. 95 de la pres- 
cription dans le projet de ce code. '* II faut remarquer que la 
mauvaise foi legale s'inferant de la connaissance du droit 
d'autrui, etc." 

m 

Le demandeur, a la plaidoierie orale, a, sans toutefois re- 
noncer a sa prescription decennale, r6x)ondu qu'il n'en avait pas 
besoin, plus de 30 ans s'6tant ^coulees depuis la creation de la 
rente et aussi depuis la reconnaissance de Thypotheque par 
Pierre Dessaint et son obligation personnelle consignees au titre- 
nouvel de 1842. La vente en cette cause n'a eu lieu qu'en 1876. 

Dessaint n'etait tenu a la rente que comme detenteur de 
trois des immeubles qui y 6taient hypoth^ques. II n'6tait oblige 
que de reconnaitre Thypoth^que, il y a joint sans n6cessit6, dans 
son titre nouvel de 1842, une obligation personnelle ; mais cette 
obligation personnelle n'a pu dans tons les cas que Tobliger 
X>endant les 30 ans qui se sont ecoules sans nouvelle reconnais- 
sance ou autre acte interruptif depuis qu'il Ta souscrite. 

II est bien vrai que, quant a Thypotheque sur ces trois im- 
meubles, le titre-nouvel de Roy (20 sepfembre 1862) a interrom- 
pu la prescription qui avait couru jusqu'alors. Mnis Thypo- 
theque n'est pas ind6pendante de la dette, et n'a pas d'existence 
sans elle : elle n'est qu'un accessoire et doit tomber avec Pobli- 
gation personnelle a laquelle elle est attachee. Or la rente* a 6te 
creee le 20 novembre 1818, et Topposante n'a ni allegue ni prou- 
ve aucune reconnaissance ou interruption par le debiteur ou ses 
heritiers depuis Tepoque de la vente faite en cette cause. La dette 
existait depuis 58 ans r6volus, c'est-a-dire depuis 28 annees de 
plus que requis pour la prescrire. 

Tropiong, Priv. et hyp. No. 878 bis. " Mais si la prescrip- 
tion a eteint Tobligation personnelle et Taction qui en d6coule, 
Taction hypothecaire sera eteinte par contre-coup, L'hypothe- 
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qUe etant TacceBsoire de robligation personnelle, doit necessaire- n*"** 
ment tomber avec celle-ci ; sans cela on rentrerait dans les piin- ^^^•t 
cipes pen rationnels de la loi cum notissimi, II faudrait se tenir 
a cette decision, quand mfime Ton aurait assure par des* actes 
interruptifs Taction hypothecaire. (La loi cum notissimi dont 
parle ici Troplong, donnait a Thypothfeque cons&cutivement 40 
ans d'existence. Mais la jurisprudence a de tout temps refusfe ici 
Tapplication de cette regie du droit 6crit, et le code art. 2247 a 
sanctionne et reconnu comme loi cette regie de la jurisprudence.) 
Troplong, prescription No. 659. — Pont, Priv. et hyp. No. 1245. — 
1 Taulier, p. 398.— Riom, 11 messidor an XL— Sirey 7, 1, 1118.— 
do 2 avril 1816, Sirey 17, 2, 373.— do 6 juillet 1830,— Sirey 88, 2, 
647.— Cass, 25 avril 1826, Sirey 26, 1, 433.— do 12 ftvrier 1829.— 
Metz, 5 juillet 1822.— 2 Grenier, No. 519.— Dalloz, Vbis. Priv. et 
hyp. p. 424, No. 19.— 2 Zachariae, p. 226, note 2.— Marton, No. 
1349.-21 Duranton, No. 279.— Riom, 7 novembre 1838.— Cass. 
Sirey 39, 1, 428. — ^Merlin, R6p. v. Interrup. de prescription No. 
12.— Contra G-renoble 2 juin 1831, Sirey 32, 2, 622. 

CC. 2081, No. 5 : " Thypotheque est 6teinte par Textinction ab- 
solue de la dette a laquelle elle etait attach6e." Absolut est pour le 
cas d'un paiement avec subrogation, qui n'^teint pas absolument 
la dette et ne fait que substituer un nouveau creancier a I'ancien. 

JUGEMENT : 

Considerant que la rente dont Topposante reclame le sort 
principal et les arr6rages a Ste constitute le 20 novembre 1818 
pour le prix d'un lot de tcrre qui n'est pas vendu en cette cause, 
et que les trois lots sur le prix desquels elle demande k 6tre 
colloqu6e*li'y ont 6t6 hypoth6qu6s qu'en vertu de Phypotheque 
g6n6rale resultant alors de toute obligation par acte notari^ ; 

Considerant que la dite opposante n'a all6gu6 ni prouve 
aucune reconnaissance subsSquente par le d^biteur de la dite 
rente, et quelle n'appuie sa reclamation que des titres-nouvels 
par des tiers detenteurs des dits trois lots, et entre autres par 
Pierre Dessaint dit St. Pierre en date du 12 fevrier 1842, dans 
lequel le dit Pierre Dessaint s'est personnellement oblige au 
paiement de la dite rente k defaut du debiteur personnel, 
et un par Jean Baptiste Roy, en date du 20 septembre 1864 ; 

Considerant que Thypotheque, n'etant que I'accessoire d'une 
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ntmei dette, n'a pajs d'existence sans elle, et que pd.rtant, TextiAction 
Boui^t. pg^y i^ prescription de Taction personnelle 6teint par contre-ooup 

Taction hypothecaire, m6me dans le cas ou cette derniere a etfe 

conservee par des actes interrnptifs ; 

Considerant que 58 ans s'etant ecoulees depuis la creation 

de Tobligation personnelle du debiteur, elle parait avoir ete, lors 

de la yente en cette cause de ces dits trois lots, depuis longtemps 

prescrite et par la-m6me eteinte, que plus de trente-trois ans 

s'etant aussi 6coulees depuis Tobligation contract6e par le dit 

Pierre Dessaint, au droit duquel sont les defendeurs> et elle £tait 

aussi alors prescrite et eteinte, et que la reconnaissance par le dit 

Jean Baptiste Roy n*a pas pu empScher Teffet de ces detu pres- 
criptions ; 

Consid6rant que la prescription peut-itre c^pos^ par toutc 
personne ayant intSr6t k ce qu'elle soit acquise, et qu^'elle Ta ^te 
a la reclamation de Topposante par le demandeur ; la contes- 
tation par le demandeur de Topposition de Topi>osante est main- 
tenue, et la dite opposition est renvoyfie avec d6pens. 

P. B. Casgram, pour TOpposante. 

Lanfflois, Angers, Larue Sf Angers, pour le Demandeur con- 
testant. 



CIRCUIT COURT, ARTHABASKA. 

9ih JULY 1878. 

Coram PLAMONDON, J. 
BOUCHARD vs. THIVIERGE. 



A condition of the purchase of a lot of land was that the vendor should furnish to 
the purchaser within one year the Letters Patent from the Crown which constituted 
the former'8 title. 

If £LD : — In an action for payment of the price, thai the fulfilment of the said coDdition 
was a '* precedent obligation " under article 120, C. G. P., and the non-ezecn* 
tion of the same y^3» properly pleaded by Dilatory and not by Temporary 
Exception. 
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The plaintiff in this cause sold to defendant the South West ?^°;.^'^^ 
half of lot No. 4 in the lih range of the township of Thetfoid, in '^^"'•'«'- 
the county of Megantic, for the sum of nine hundred dollars, 
$100 of which was paid at time of sale, the balance payable in 
yearly instalments until final payment. By the deed of sale, the 
vendor obliged himself to deliver to the purchaser the Letters 
Patent of the said half lot of land, within one year from the 
date thereof, he having acquired the same from the Crown 
Lands Department. Defendant being sued for one of the said 
instalments, pleaded by a dilatory exception that the plaintiff 
had not fulfilled the obligations incumbent upon him, by the 
said deed, viz, within one year from its date to deliver to defen- 
dant the Patent of the land in question, and asked that all 
the proceedings in the cause be stayed, until the plaintiff 
delivered to him the $aid Patent. To this the plaintiff answered 
in law : That supposing the facts alleged in the said dilatory 
exception to be true, they were insufiicient in law to maintain 
the said dilatory exception, and that the said dilatory exception 
was unfounded in law, because the obligation to furnish Letters 
Patent of a lot of land, within a delay of one year from the date 
of the deed of sale, did not constitute une obligation pr^fudicidle 
to the demand of the plaintiff, which could be the subject of a 
dilatory exception, and asked for the dismissal of the said plea. 

It was also urged by the plaintiff at the hearing that the 
matter set out by the defendant, should have been pleaded by 
temporary an4 not by dilatory exception. 

Per curiam. — La seule question est de savoir si le defaut du 
vendeur de fournir au defendeur les Lettres Patentes, qui lui 
constituait un droit de propriete, pent 6tre interprete comme 
rinex6cution d'une obligation prSjudicielle suivant les termes 
de Particle 120, C. P. C. 

II est bien vrai que Pacquereur, le defendeur, n'a pas ete 
trouble, et de plus qu'il n'y a pas de preuve au dossier qu'il y 
ait sujet de crainte de trouble. Neanmoins le defendeur n'a pas 
de titre parfait. 

Ce titre le demandeur devait le lui fournir il y a cinq ans, 
et il n'a allegue aucune l^isoU pour justifier ce retard. 

La Cour est d'opinion que Pexceptiou dilatoire est bien fon- 
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BoDchAra ^g^ et Icelle est maintenue, et il est ordonne en consequence 

Thiviarg*. q^g j^^g jgg procfides dans cette cause soient interrompus et 

Buspendus jusqu'sL ce que le demandeur ait foumit et d^livr^ 

au d6fendeur les Lettres Patentes de la propriety vendue, avec 

' depens. 

• Laurier Sf Lavergne^ for Plaintiff. 

T. C Ayhvin, for Defendant. 



COUR DE REVISION, QUEBEC. 
dyram Meredith, C. J., Stuart, J., Casault, J. 

No. 1171. 

PARENT V. DAIGLE. 

action N£0AT0IRE — DROIT DE PASSAGE — CHEMIN PUBLIC. 

Hkld : — ^That the road in question, which had been enjoyed as such for thirtj yean 
and upwards, by the plaintiff, the defendant, and others requiring to use it» 
was to be deemed a public road, within the meaning of the 18 Vic. c. 100, sec* 
41, sub section 9. 

Qiicafiofis comidertd : 

Ist. As to whether the proprietor of a fomls enclave (within the meaning 
of article 540 of the Civil Code,) who has enjoyed a right of passage over sn 
adjoining property for 30 years and upwards, is liable to be disturbed in hiii 
enjoyment, by reason, merely, of hui being unable to produce a written title, 
as the basis of his enjoyment. 

2d. Does the maxim " nulle servitude sans titre," apply to a case such 
as the present. 

Casault, J., ( dissentiens ) : 

Le demandenr est propri^taire d'une terre marqu6e C sur le 
plan Z prodnit par lui. Le d6fendeur est propri^taire de plnBienrs 
lots de terre distincts et s^fmr^s, dont Tun marqa6 A sur le plan 
Z, a Vouest de la terre C du demandeur, et qui en est B^par6 par 
une autre terre marquee B, sur le m6me plan Z. 
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Le demandeur se plaint par sa declaration aniendee de ce que '•^'' 
le defendeur qui n'a aucun droit de servitude sur Ba terre C en ^'^•' 
fareur de sa terre A, pretend neanmoins se maintenir dans Tex- 
ercice d*une servitude de passage sur la dite terre C en faveur 
de la dite terre A, et de ce qu'il a, i)our cet objet, bris6 une cloture 
du demandeur dans la ligne sud-ouest de sa terre C, et il conclut 
a ce que son dit " immeuble soit d6clar6 6tre et avoir toujours 
" et6 franc, quitte et libre de toute servitude quelconque iK)ur 
" I'utilite du dit immeuble du defendeur, et notamment de la 
'' servitude de passage susdit, et que c'est sans cause et a tort 
" que le defendeur a prfetendu y exercer le dit droit de passage ; 
'' qu'il lui soit fait defense de ne plus a Tjavenu entrer en aucune 
''manidre sur le dit immeuble du defendeur pour y exercer 
" le dit pr6tendu droit de passage/' 

II est important de remarquer que la premiere declaration, 
les plaidoyers du dfifendeur et les rfeponses speciales du deman- 
deur ont 6t§ abandonn^s, et que de consentement, le demandeur 
a produit une declaration amendee a laquelle a plaid6 le defen- 
deur, et sur laquelle la contestation a et6 li6e, et qu'il ne- s'agit 
que de la demande ou plainte enonc^e dans cette declaration 
amendee. 

La premiere declaration niait au d6fendeur tout droit de 
servitude sur la terre C ; or il en a un que ne lui conteste pas le 
demandeur, pour une terre dans une autre concession au nord 
et plus a Test que celle du demandeur. Cette terre est marquee 
P sur le plan Z. L'amendement de la declaration elimine en- 
tierement cette terre de la contestation ; il empSche la confusion 
et limite clairement a la terre A du defendeur la negation de 
toute servitude sur la terre C du demandeur. 

La servitude existante sur la terre du demandeur C, en 
faveur de la terre P est un droit de passage sur la terre C, pour 
communiquer de la terre P dans la concession au nord de la 
terre du demandeur C, au chemin du roi qui est au sud de cette 
derniere. • 

Le, defendeur invoque par sou exception trois moyens centre 
Vaetion du demandeur. 

Par le premier il allegue la servitude de passage sur la terre 
C en faveur de la ierre P, et ses litres a cette derniere ainsi qu'a 



Parent 
Dftlgle. 
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• 

la terre A, et il ajoute qu*il n'y a ni grange ni Mtisse sur la 
terre P, et que depuis plus de 30 ans, et de temps immemorial, 
la grange et les instruments aratoires servant k I'exploitation de 
la terre P ont 6t6 situfes sur la terre A, qu'elles avaient toutes 
deux pendant tout ce tempd appartenu aux mSmes propriet ai- 
res, qui avaient toujours exero6 la servitude en faveur de la terre 
P sur la terre C, en descendant de Textrfemitfi nord de la terre C 
quelque distance, de M gagnant la terre A, et sur cette demiere 
et la terre B, entre elle et C, une distance plus considerable, puis 
revenant (en traversant de nouveau B) sur la terre C, et conti- 
nuant pour quelque distance sur cette demiere jusqu'au chemiu 
du roi au sud d'icelle ; et que, dans Toccasion dont se plaint le 
demandeur, le d6fendeur, avec un cheval et une voiture dont il 
se servait d'habitude pour Texploitation de la terre P, 6tait parti 
de sa maison sur la terre A, et s'6tait rendu au chemin du roi en 
passant sur la terre C, et etait revenu de m6me x>our une affaire 
qui concemait la terre P, savoir: pour consulter sur son droit de 
passage. 

II est sans inter£t que le.cheval et la voiture enlployis par 
le dgfendeur dans Toccasion en question fussent ceux qu'il em- 
ployait generalement pour la culture de la terre P, et que la 
preuve constate 6tre ceux avec lesquels il exploite ces deux 
autres terres. Ce ne sont pas eux qui peuvent determiner si le 
defendeur exer^ait un droit, mais Temploi auquel ils servaient. 

Le defendeur argue que ce mode d'user de la servitude dont 
la terre C du demandeur est chargee en fiaveur de sa terre P est 
moins on6reux que s'il traversait cette derniere dans toute sa 
longueur, et que Ton pent prescrire le mode d'user d'une servi- 
tude. Ces deux propositions ne peuvent pas fetre contestees 
pour la terre P. Mais, en changeant ce mode et le prescrivant, 
on ne pent pas charger le fonds servant d'une autre servitude 
en faveur d'un autre fonds, et lui imposer par la deux fonds 
dominants, distincts et entierement separes au lieu d'un. 

Le defendeur admet et il est prouve que dans Toccasion 
mentionnee dans la declaration, lui, le dit defendeur, partait de 
sa maison sur la terre A, et qu'il se rendait au village de Beau- 
port consulter sur ses droits k un passage sur la terre C du 
demandeur, et que pour s'y rendre, il a pass6 en allant et en 
revenant sur cette dite terre C. II est aussi prouve que, pour 
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passer, il a, en allant, defait deux pagfies de la cloture sud-ouest ^•'J"* 
du demandeuT, et pour revenir quatre i>ag6e8, et qu'il n'y avait ^"^'•• 
jamais eu de .cloture k cet endroit. Que cette consultation fat 
quant k ses droits de passage pour sa propri6t6 P, ou pour ceuz 
dans lesquels il pretend se maintenir pour sa propTi6t6 A, cela ne 
change pas la question. II a pa8s6 sur la propri6t6 C du deiQiLn- 
deur pour sortir de sa terre A et y revenir, c'est-A-dire il a passe 
sur un fonds non servant pour sortir d'un fonds non dominant 
et y rentrer, et pour y i>as6er il a defait la cloture du demandeur - 
entre sa terre C et la terre B, appartenant k un tiers. Gette 
terre A n'avait pas droit de passage ni aucun autre droit de 
servitude sur la terre C, par consequent, en ne consid^rant que 
le premier moyen invoqufe. par le d^fendeur, savoir la servitude 
en faveur de sa terre P et la prescription de son mode d'usage, 
il est Evident que le demandeur £tait bien fond6 a lui nier le 
droit de passer x>our aller a la terre A, et k prendre une action 
n^gatoire pour faire declarer que le d6fendeur n'avait pas le 
droit qu'il assume. 

Le second moyen invoqu6 par le d6fendeur est que sa terre ^ 
A ainsi que la terre B qui la s6pare de la terre C du demandeur 
sont deux enclaves qui ont, de temps immemorial, eu leur sortie 
au chemin du roi, en passant sur cette terre C du demandeur, et 
que sa terre a par la-m6me acquis par prescription un droit de 
passage sur la terre C du demandeur. La preuve est, s)iivant 
moi, loin d'6tablir que la terre A du d^fendeur soit une enclave. 
Et si le defendeur eut, k ce titre, demands ce passage, le deman- 
deur aurait pu lui repondre (C. C. 541) ce que constate la preuve, 
savoir : qu'il pent en sortir par chez son voisin au sud-ouest 
sans traverser la terre de leur voisin commun pour venir sortir 
sur celle du demandeur. 

Mais en supposant qu'elle soit une enclave, ce fait et celui 
admis par les pities que, de temps immemorial, les propri6taires 
de la terre A ont communique au chemin du roi en passant sur 
la terre C du demandeur, k I'endroit mfime oH le defendeur y a 
passe le jour specialement mentionne dans la declaration, con- 
fere-t-il en faveur de la terre A une servitude ou droit de passage 
sur la terre C du demandeur ? 

Pour soutenir I'affirmative, le defendeur fait de nombreux 
extraits des commentateurs du code fran9ais, et entre autres 
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Parent Tculct, d'AuviUicrs et Sulpice p. 180 par. 16, ou ils discut : 
iMigio. " Comme toute servitude legale, le droit de passage en cas d'en- 
*' clave est prescriptible, et peut conseqnemment i^'acquerir sans 
" titre." La doctrine exprimee par ces auteurs est celle ananime 
de tons les commentateurs da code fran9ai8 et elle ne fait 
qrj^noncer une regie qu'y a consacree la jurisprudence. Mais 
en etudiant les commentateurs du code fran^ais, on verra que 
leur opinion a pour appui, en premier lieu, una disposition (celle 
de Tarticle 685 du Code Napoleon qui n'a pas de correspondant 
ni dans notre code, ni dans le droit pre-existant), qui fait pres- 
criptible Taction en indemnite, tout en continuant le droit de 
passage qu'exerce la^propriete enclavee, — et en second lieu, une 
autre disposition du code fran9ai8 reproduite par le notre (art. 
540 et seq.) qui fait legale la servitude du droit de passage par 
Tenclave. 

♦ 

L'article 68 du code fran9ai8 est en ces termes : " L'action 

" en indemnite dans le cas prevu par Tarticle 68 est prescrip- 
" tiblie, et le passage doit fitre continue, quoique Taction en 
^ " indemnite ne soit plus recevable." 

12 Demolombe No. 635 p. 121 ; " I'' Du texte de Tartlcle 685 
" il resulte que c'est le proprifetaire du fonds sur lequel le 
" passage est exerc6, qui a une action en indemnity, c'est-a-dire 
" que c'est lui qui doit se constituer demandeur a cet effet ; 
" tandisque le proprietaire du fonds enclave n'a rien k reclamer 
" et qu'il est, par la loi elle-mfime, autoris6 a passer sur le 
" fonds voisin, par cela seul que le sien est enclave. Voil^ bi^n 
" evidemment ce que supi>ose Tarticle 686, puisqu'il ajoute que 
" le passage doit ^tre continue, quoique Taction en indemnite 
" ne soit plus recevable. Les roles sont done tout a fait inter- 
** vertis ; et notre article 685 consacre le systeme, que dej«L Tar- 
" tide 643 avait etabli, en decidant que lorsque les eaux d'une 
" source sont n6cessaires aux habitants d'une commune, et qu*ils 
" en ont use pendant trente ans, par suite de cette nScessit^, le 
" proprietaire ne peut plus reclamer une indemnite (supra No.- 98.) 
" 2° Le principe nouveau est done que la servitude legale de 
" passage est due de plein droit, des qu'il y a enclave, ind6pen- 
'' damment de toute reclamation ; ou, si Ton veut, que le fait 
" m6me de Texercice du passage par le propri6taire enclave, 
" 6quivaut virtuellement a cette reclamation, et met des lors le 
" proprietaire du fonds voisin en demeure de reclamer une in- 
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" demnite, s'il croit qu'il y soit fonde. Ce que I'article 685 ^'^n* 
" d^r6te, c'est done nne prescription, non pas acquisitive, mais ^*«'* 
" purement extinctive et lib6ratoire ^, et la v6rit6 est que si on 
" ne Tappliquait qu'4 Thypothese ou Tindemnit^ aurait gte regime, 
" il n'ajouterait absolument rien a Tarticle 682, et qu'il serait, 
" dans notre chapitre une disposition tout a fait inutile/' 

Les codificateurs de notre code, dans leur rapport p. 400 sur 
la section du titre des servitudes qui traite du droit de passage, 
s'exptiment comme suit : " Quant k Particle 685 du Code Napo- 
" 16on, qui declare prescriptible Tindemnit^ payable pour le 
" prix ou la valeur du passage, il est omis comme inutile, Taction 
'' pour cette indemnity ne presentant rien de particulier qui 
'' Tempdche d*6tre soumise aux regies gen6rales sur la pies- 
'' cription. Cet article pourrait 6tre n6cessaire dans le systeme du 
'' code, qui admet I'a^quisition des servitudes par prescription, 
'' mais ne Test pas dans le notre ou le principe d^jd pos6 et 
" admis est nulle servitude sans titre'^ 

« 

On le volt, c'est cet article 685 du code fran9ais qui a fait 
admettre en France la prescription du droit de passage par Ten- 
clav6. Sans lui, dit Demolombe, quelques lignes plus haut et 
avec Particle 682 seul, dont le notre 540 est la copie, il faudrait 
pour que Tenclave put prescrire I'indemnite, que le passage eut 
bik accords ou obtenu, et que le titre le donnant eut determine 
le montant de Tindemnitg. Yoici ce que dit le m6me auteur 
p. 118, No. 684, ou il parle du droit avant le code qui avait con- 
8acr6 Taxidme '' mdle servitude sans titre " que notre code a re- 
produit k Tarticle 549, comme suit : " Nulle servitude ne pent 

s'^tablir sans titre : la possession m6me imm6moriale ne suffit 

pas k cet effet." 



it 






Dans notre ancien droit, cette question (celle de la pres- 
cription de rindemnit6 sans reglement pr6alable conventionnel 
" ou judiciaire) aurait du 6tre r6solue n6gativement, sous Tem- 
'' pire des coutumes de Paris (article 186), de Normandie (article 
'' 607) et de bien d'autres encore, qui avaient admis la maxime : 
^' nuUe servitwie sans titre, et qui ne consacraient pas, d'ailleurs, 
*' par une disposition spSciale, la servitude I6gale de passage 
" en cas d'enclave." 

'^ On a objects, il est vrai, dans I'opinion contraire, que des 
" avant 'm6me le Code Napoleon, la jurisprudence et Tusage 
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Parent " autorisaieiit le proprifitaire enclave a exiger un passage sur 
iwgte. u Yjjj^ ^3g fQjids Toisins. (II cite ici de nombreux arrets et oommen- 
" tateurs). Mais pr§cis6ment cette objection prouve qu'il n'existait 
" point alors de loi sp^ciale, qui 6tablit de plein droit cette serri; 
" tude, ^ qn'elle n'6tait sous aucun rapport, fondle but nn titre ; la 
" jurisprudence permettait bien au propri6taire enclave de s'a- 
" dresser k la justice pour obtenir un passage ; et alors, la deci- 
' ** sion judiciaire deveuait le titre constitutif de la servitude ; 
" mais jusque la, il n'en existait auctin ; et voila pourquoi Bas- 
" nage ecrivait que cette question n'est pas malaisee en Norman- 
" die, ou les servitudes ne se peuvent acquerir sans titre ; car 
" toutefois et quantes que la constitution de servitude ne parait 
" point, ou qu'elle n'est pas fond6e sur la loi ou sur la coutume, 
'* il est vrai de dire que Ton n'a passe par le lieu contentieux 
"que par la souffrance et la civilite du proprietaire." 

Co que dit ici Demolombe i)our les Coutumes qui n'admet- 
taient pas de servitudes sans titre, est consacre par tons les 
arrets des Gours Souveraines et de la Cour de Cassation en 
France. 

1*^. Juge en premiere instance, le 26 dfeeembre 1810^ que sous 
Tempire de la Coutume de Paris, TenclavS ne pouvait pas ac- 
qu6rir le droit de passage par prescription. Cbnfirmfe en appel 
par la cour royale de Poitiers le 10 juin 1812, parceque le droit 
de passage n'6tait pas une propriety absolue ; mais le droit d'user 
de la propriet6 d'autrui, c'est-d-dire, une servitude sur cette 
demiere, et que Particle 186 de la Coutume de Paris dit que 
" droit de servitude ne s'acquiert par tongue jouissance, qudqu'elle $oU, 
sans titre, encore que Con avait joui pendant cent ans,^^ Confirme 
par la cour de cassation le 7 ftvrier 1813. 

2^. 25 juin 1825, 25 Journal du Palais, p. 623, arr6t de la cour 
royale de Poitiers, dficidant la m^me chose, et ou Ton trouve le 
consid6rant suivant : " Consid^rant que I'article 685 Code Civil, 
" 6tant introductif d'un droit nouveau pour tons les pays rfigis 
" par Varticle 186 de la coutume de Paris, les faits de possession 
" dans Tespece ne peuvent 6tre d'aucun effet, puisqu'il s'agit 
" d'une servitude de passage qui ne pent 6tre fetablie que par 
" titre." 

3"*. Juge par le tribunal de Sables-d'Olonne, 14 juillet 1828, 
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que la prescription du passage par Tenclave pouvait s'acquerir ^•^^^ 
par prescription, — infirmS par la Com royale de Poitiers le 21 ^*«^®- 
novembre 1828. Deux des considfirants sont : " qu'anx termes 
" de Tarticle 186 de la coutume de Paris, il ne ponvait exister 
" de servitude sans-titre, et que cet article avait force de loi 
" dans le ressort de Tancienne Coutume de Poitou, et y 6tait 
" observe litteralement et d'une maniere absolue, et qu'en Tab- 
V sence de tout acte ou convention 6crite, le passage, m6me au 
" cas d'enclave, et pendant^ quelque temps qu'il ait 6te exerc6, 
" n'6tait consid6r6 que comme un passage de tolerance, suscep- 
" tible d'etre supprim6 k la premiere volonte de cfelui qui Tavait 

" tolere que si le code civil (article 685) a introduit un 

" droit nouveau, il ne pent avoir d'effet rfitroactif, et que moins 
" de 80 ans se sont ^coulees depuis sa promulgation, etc." 

Cet arr^t a et6 confirme en Cassation le 11 mai 1830. Sirey, 
1828, 1880, 1, 516. 

Une note dans Sirey dit : " La doctrine et la jurisprudence 
" sont aujourd'hui fix6es en ce sens que, mfime dans les coutu- 
" mes qui n'admettaient pas de servitudes sans titres, le passage 
" en cas d'enclave, ou plutot Tindemnitfi representative de ce 
" passage, pouvait 6tre I'objet de la prescription trentenaire. 
" V. Cass. 10 juillet 1821 et les notes." 

Le Juge en Chef ayant attire mon attention k cette note, j*ai 

ref(gr6 k la decision de la cour de Cassation qui est rapportee par 

Sirey 1819-1821, 1, 466. Le tribunal de Tarbes avait refusg d'ad- 

mettre la preuve que Tenclav^ voulait faire de sa possession du 

droit de passage pendant plus de 40 ans, " parcequ'il n'offrait . 

" pas de prouver qu'il avait 6t6 en possession du passage sur le 

" fonds voisin auvu et au su du proj)ri6taire, ainsi que le voulait, 

" y 6tait-il dit, la jurisprudence du parlement de Toulouse." La 

cour royale de Pau, sur appel, avait confirm^ cette decision. La 

cour de cassation a cass6 TarrSt sur les motifs : '* Que cette es- 

" pece de servitude, quoique discontinue, a iotgours pu, ainsi que 

" le reconnait VarrA attaqu^, s'acqu&rir par la possession, que la durfie 

" et les conditions de la possession requises pour acqu6rir la 

" prescription n'etaient pas r6gl6es par les lois anciennes, et 

" qu'ainsi il fallait sur ce point referer aux dispositions des 

" articles 690 et 2262 du code civil, qui fixent k 80 ans la dureo 

" de cette possession, etc." 
12 
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II etait constat6 que, dans ce ressort da Parlement de 
Toulouse ou 6taient situ^s les fonds qui donnaient lieu au proces, 
renclayg pouvait acqu6rir le passage par prescription, tel que le 
constataient des arrets de ce Parlement du 21 mai 1723, 5 avril 
1771 et 30 Janvier 1772, jurisprudence qu'avait depuis confirmee 
la Cour royale. II 6tait aussi constat6 que la servitude de 
passage non necessaire x>ouyait y 6tre acquise par une possession 
imm6moriale, eton citaitm^me un arrfit du mfime Parlement, du 
14 mai 1663, qui avait jug6 qu*une servitude de passage non 
n6cessaire pouvait s'acqu6rir par la prescription trentenaire 
pourvu qu'il fut 6tabli qu'elle eut 6t6 exerc6e au viiei s&du 
propri6taire. C'etait Tabsence de cette preuve du i^tk et $& que 
le tribunal de Tarbes et la Cour royale de Paris avait d6clar6e 
fatale aux pretentions de Tenclav^ ; et rien de plus. La cour de 
Cassation a declare qu'en Tabsence de regies positives stabiles et 
reconnues par la jurisprudence dans le ressort du Parlement de 
Toulouse, le code civil determinalt quelle devait 6tre la duree 
et les conditions de la possession, et cassS Tarrfit qui exigeait la 
preuve d'une x>ossession au vli et 5& du propri^taire du fonds 
servant. 

On voit par laL mdme que cet arrfet est loin de justifier ce 
qu'affirme Sirey dans la note cit6e. II ne s'agissait pas d'un 
passage sous une Coutume qui n'admettait pas les servitudes 
sans titre, mais de TespSce de possession requise pour le pres- 
crire dans un territoire ou la loi admettait son acquisition par 
prescription, sans determiner la duree et les conditions de la 
possession requise. 

4° 1837, juin 27, Sirey 32, 1, 763. Le tribunal d'Alen9on ayant 
permis la preuve d'une possession trentenaire d'un droit de pas- 
sage par un enolav6, la Cour de Caen a r6form6 cette decision par 
arr6t du 4 mai 1831 x>our entre autre consid^rants les suivants : 
'' Consid^rant qu'on ne doit pas prononcer sur le droit de passage 
" r6clam§, d'apres les dispositions du code civil, mais suivant les 
" lois antferieures ; que Tarticle 607 de la Coutume de Normandie 

" n'admettait pas de servitudes sans titre; que le propri6- 

" taire du fonds enclav6etqui n'avaitpasde titre pour constater 
" sur quelle propriete, de quelle maniere et k quelle condition il 
'* pouvait passer, devait, lorsqu'on lui refusait le passage, le 
" faire regler par le juge dont la sentence devenait son titre ; 
** que le principe admis en Normandie, qu'il n'y avait pas de 
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servitude sans titre, ne recevait des lors pas d'exception pour ^^^ 
le cas d'enclave, et qu'on ne pouvait acqu6rir le droit de pas- ^'^'•• 
" sage par prescription, une longue possession 6tant toujours 
" consid6r6e comme une suite d'actes de simple tolerance." 

Get arret a, le 27 jum 1832, 6t6 maintenu par la ICour de 
Cassation dont les motifs mferitent d'etre r6p6t§8 ; " Consid6rant 
" que, dans Tespece, il ne s'agissait pas de Tapplication de I'ar- 
" tide 685, code civil ; que la question 6tait r6gie par les prin- 
" cipes de la coutume de Normandie ; 

" Consid^rant qu'aux termes de Tarticle 607, coutume de 
" Normandie, aucune servitude ne pouvait s'acqufirir sans titre ; 
qu'il n'existait pas de loi spficiale dans cette province sur I'ac- 
quisition du droit de passage en cas d'enclave ; que Tarrfit 
" declare, en fait, que d'aprds le principe constant admis en Nor- 
" mandie, le propri6taire d'un fonds enclavfi pouvait exiger un 
" passage sur Tun des fonds voisins ; il declare aussi que, s'il ne 
" Tavait pas exig6 en justice ou obtenu par titre, Tusage par lui 
^* fait du passage 6tait r6put6 pr6caire et de tolerance, ne cr^ait 
** pas un droit ni ne fondait pas la prescription de Tindemnit^, k 
" la difference du principe 6tabli par le code civil ; — Consid6- 
" rant que les lois n'ayant pas d'effet rfetroactif, la cour de Caen 
" a pu, sans violer Particle 685, code civil, Tappliquer (art. 607, 
" coutume de Normandie) k un 6tat de choses ant^rieur k la pro- 
" mulgation de ce code ; — 

5^. 1885 juillet 22, Sirey 85, 2, 495, arrfit de la Cour d'Orltens 
en ces termes. '* Consid6rant que Particle 225 de la coutume 
d'Orl^anjs, qui rfigissait les lieux, n'admettait aucune servitude 
sans titre ; que cette disposition 6tait absolue et ne recevait 
" aucune exception, m6me pour le cas d'enclave ;-r-Qtie si Tar- 
" tide 685, code civil, introduit un droit nouveau, il n'est pas 
" applicable dans Tespdce, puisqu'il ne s'est pas 6coul6 trente ans 
" depuis la promulgation du titre des servitudes jusqu'au jour 
" de la demande ; — Confirme, etc." 

Sirey fait prec§der cette demiere citation d'un prieambule 
ou il cite un arr6t de la Cour de Cassation du 16 f6vrier 1885, qui, 
dit-il, a decide d'aprds les dispositions du code civil que la 
servitude, en cas d'enclave, pouvait 6tre acquise par prescription ; 
il ajoute que la question a 6t6 diversement jug6e par la cour 
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Parent ^e Cassatioii mfeme, et il cite a TappuiJ de cette assertion Juris- 
i>«igie. prudence du XIX siecle, vbo enclave § 2. L'arrfit dn 16 feyrier 
1835 est rapporte par Sirey lni-m6me 85, 1, 108. On y voit que 
le jugement originaire a £t6 rendu par le tribunal de Gaillac qui 
avait decide, le 25 ffivrier 1828, que Fenclavfe avait acquis le droit 
de passage par prescription ; que la Cour royale de Toulouse avait, 
sur appel, 6t6 d'avis qu'il n'y avait pas enclave et infirm6 le 
premier jugement ; que la cour de Cassation a d6cid6 qu*il y 
avait enclave et maintenu I'enclave dans le droit de passage 
dont il avait 6tabli avoir joui, auvuetsudn proprietaire du fond 
servant, pendant plus de SO ans. Ni le jugement du tribunal de 
G-aillac ni les arrets en appel et en cassation ne disent la situation 
des fonds en question ; mais il est facile de voir qu'ils 6taient 
dans le ressort de I'ancien Parlement de Toulouse, car la matidre 
etant r6elle, elle devait, auz termes du Code de Procedure Fran^ais 
article 59, 6tre soumise au tribunal de la situation des fonds, et 
Gaillac est dans ' Tancien Languedoc, c'est-^-dire dans la juris* 
diction du parlement de Toulouse ou la jurisprudence autorisait 
la x>rescription du droit de passage. 

Karr6t de la Cour de Cassation ne cite que les articles du 
code civil, et c'est probablement ce qui a induit Sirey en erreur. 
Mais cette Cour avait deja d6cid6 le 10 juillet 1821, par Tarrfit 
que j'ai cit6 plus haut, que la jurisprudence du parlement de 
Toulouse permettait Tacquisition du droit de passage par pres- 
cription ; mais que cette jurisprudence ne determinant ni Tespece 
ni la dur6e de la possession requise, la qualite de la possession et 
sa duree devaient 6tre celles requises par le code civil. II n'§tait 
pas n6cessaire d'ajouter de nouveau ce consid6rant dans une cause 
ou, ni les parties, ni les tribunaux en premiere instance et en appel 
n'avaient revoqu6 en doute que Tenclave, dans le cas soumis, pou- 
vait acqu6rir le passage par prescription, et ou la seule contes- 
tation et toute la divergence Staient quant a Texistence de Tenclave. 
Sauf la r6p6tition d'un motif qui, sous les circonstances, eut et6, 
il faut Tavouer, un hors-d'oeuvre, Tarrfit du 16 ffivrier 1885 n'est 
que la reproduction des principes qui ont motiv6 celui du 10 
juillet 1821. 

41 m'a 6te impossible de trouver dans la jurisprudence du 
XIX siecle, k Tendroit cit6 par Sirey, un seul arr&t qui ait main- 
tenu que le droit de passage pouvait fetre acquis par prescrip- 
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tion sous les Coutumes ou les servitudes ne pouvaient pa3 exister ***'J"^ 
sans titre. '^'*'*- 

En snpposant done que la propri6t6 A du defendeur soit 
nne enclave, il n'a pu. k ce titre obtenir le droit de passage sur 
la terre C du demandeur par I'usage qu*il en fait, quelque long 
et immemorial qu'ait 6t6 cet usage. II lui faut, pour cette servi- 
tude, produire un titre sans lequel il ne peut pas s'y maintenir, 
et ne peut pas par Ik m6me demander le renvoi de Taction du 
demandeur qui conclut k le faire declarer sans droit sous ce 
rapport. 

Le troisi^me moyen du d6fendeur est que le chemin en 
question est un chemin public, et il cite, pour le d^montrer, Tacte 
18 Vict. chap. 100, s. 41, s. s. 9, qui est en ces termes : " Any road left 
'' open to and used as such by the public veithout contestation • 
'* of their right during a period of 10 years and upwards, shall 
'* be held to have been legally declared a public highway by 
*< some comx>etent authority as aforesaid, and to be a road within 
" the meaning of this Act." Mais en r6f6rant aux allegations 
de son exception sous ce rapport, on verra s'il est possible de 
faire Tapplication de la loi cit6e k I'gtat de chose qu'il §non- 
ce. Voici ce qu'il plaide : " Que de plus le dit chemin de char- 
rette sur le dit fonds servant, est et a toujours 6t6, depuis au-dela 
de 30 ans ^t de temps immemorial, un chemin public et reconnu 
tel et servant comme tel, a toujours servi comme tel, et comme 
etant le seul d6bouch6 des immeubles situ6s au nord du dit 
fonds servant et de ses voisins k Test et k Touest, et touchant le 
trait quarrg qui termine le dit fonds servant et ses dits voisins 
au nord, et servant comme tel k plusieurs immeubles situ^s au 
nord du dit trait quarr6, savoir entre autres les terres de Fran- 
9ois Parent, Thomas Parent et du d6fendeur.*' On con9oit diffici- 
lement qu'un chemin de charrette sur un fonds servant puisse etre 
an chemin public, dont Texercice ne peut etre limits k des voi- 
tures d'nne espece particuliere, et qui n'admet pas de fonds 
servant puisque le fonds ou terrain du chemin public est la pro- 
priety de la municipalite. Les termes employes par le defendeur 
lui-meme demontrent TimiKMSsibilite de ce moyen de defense, et 
suffiraient seuls i)our le faire rejeter. 

Le temoin du defendeur, Franfois Parent, p. 9 verso, dit que 
cinq personnes se servaient de ce chemin de charrette comme 
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r^rent Tappelle le dcfendenr. L'allegation du defendeur dans ses de- 
Dmigie. fenses, jointe a la preuve, ne permettent certainemeiit pas de 
declarer que ce chemin est public et qu'on peut y appliquer les 
dispositions de I'acte 18 Yict. chap. 100 s. 41, s. s. 9, qui 8upi)ose 
un chemin ouvert au public et non un dont on a souffert Tusage par 
trois propri6taires votsins, ou, comme I'appelle le d6fendeur lui- 
m6me, un chemin de charreite sur un fonds servant ; mais, dit-on, 
tons ceux qui araient affaire k ces trois propri6taires y pas- 
saient ; il etait par \k m6me public. La r^ponse est que les 
etrangers qui y passaient pour se rendre chez ces trois propri6- 
taires n'exer9aient pas un droit qui leur 6tait propre; mais 
usaient de la tolerance accordee k ceux chez qui ils se rehdaient. 

Le defendeur, dans son factum, dit que ce chemin est la 
communication entre celui de Beauport et* celui du trait quarri, 
• II m'a 6t6 impossible de trouver, dans la preuve, qu'il y eut dans 
le trait quarr6 le chemin qu'il y indique sur son plan. £t y en 
eut-il un, il eut du prourer quand il a 6te ouvert, afin de montrer 
(ce qu'il affirme) que celui en question 6tait la eommunication 
entre ces deux chemins depuis le nombre d'annees requis pdur 

le prescrire, et en faire une propri6te publique. 

• 

Le jugement me parait 6tre insoutenable. II prononce vir- 
tuellement que la servitude creee sur la terre C en faveur de la 
terre F, donne au defendeur le droit d*un passage sur la terre C 
du demandeur, pour communiquer de la terre A du d6fendeur 
au chemin du roi ; maintient les pretentions du defendeur sous 
ce rapport, et renvoie Taction que les defenses m6mes du defen- 
deur aurait justifiee, si ses pretentions ne Teussent pas fait aupa- 
ravant. Ce que le defendeur y soutient, c'est que sa proprifite A 
a un droit de passage sur la propriety C du demandeur. C'est a 
ce titre qu'il demande le renvoi de Taction du demandeur, et 
c'est ce que le jugement lui accorde. 

Leidemandeur, apres avoir aussi longtemps permis au de- 
fendeur de passer sur sa terre, n'aurait pas du Tarrfeter et fermer 
le passage sans avis pr^alable. 

Ce moyen qu'il a pris d'affirmer ses droits, fait supposer de 
la malice, et cette circonstance a pu influer sur le jugement en 
premiere instance. 

Si au lieu de plaider qu'il avait acquis un droit de passage 
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pour sa terre A parceque le chemin de charrette etait chemiii 
public, parceque cette terra A fetait une enclave, et que comme 
telle, elle avait prescrit le droit de passage en question par le 
long usage, le defendeur se fut i)ort6 demandeur incident et eut 
par sa demande incidente conclu, vu son enclave, h 6tre main- 
tenu dans ce droit de passage moyennant indemnity, il eut du 
Buivant moi Tobtenir, et vu sa longue jouissance, sons frais* 
probablement m6me sans une indemnity autre que nominale. 
Mais le demandeur se plaint que le defendeur exerce sans droit 
une servitude au profit du fonds A sur sa terre C. Le defendeur 
soutient que cette servitude existe, et parceque sa terre est une 
enclave, et qu'il a prescrit le droit de sortie sur cette terre C, et 
parceque le chemin ou il a pass6 est un chemin public. Je ne 
crois pas que ses pretentions soient fondees, et le jugement* 
suivant moi, devrait 6tre infirme et Taction qu'il a renvoyee, 
maintenue. 

Meredith, C. J. This is an action n^gatoire. 
« 

The defendant, as the owner of a farm marked P, on the 
plan Z, has a right to pass over the road shown by a dotted 
line, on the said pUn. 

The defendant does not live on the farm F ; but on the farm 
A also shown on same plan. And the contention of the plain- 
tiff is, that the defendant uses the said road, not only for the 
farm P, in favor of which there is a servitude, but also on the 
farm A, in favor of which there is no servitude. And there can 
be no doubt that the deed of 1779, by which the servitude res- 
pecting the road in question was created, established the servi- 
tude in favor of the farm P, and not in favor of the farm A. 

About the first of May last the plaintiff attempted to stop 
up the road in question, by putting a fence across it, which 
fence the defendant took down, and hence the present action 
which complains of the pulling down of the said fence ; and 
puts in issue the right of the defendant to use the said road for 
the purposes of the farm A. 

It is cleary established, and is not I believe denied, that 
the plaintiff put up the fence at a place where the defendant, 
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parent fQy ^he puri)08es of the farm P, had a right to pass, and where 
^«^«- the defendant and his predecessors always had passed. 

Pierre Parent, the plaintiff's first witness, and his son, says 
^' Ainsi quand le defendeur est ainsi passe a r6poque susdite, il 
" passait exactement an mfeme endroit ou il avait toujours passe 
" auparavant." 

Franfois Parent, the plaintiff's second witness, and his son, 
who had the chief management of this case, says " Le defendeur 
" a toujours passe par ce m6me chemin, avant que nous ayons 
" mis une cloture, traversant le dit chemin ; il n'y avait jamais 
" eu de cloture pour traverser le dit chemin." And in another 
part of his deposition, speaking of the same road, he says it is 
" le seul chemin qui sert de temps immemorial a toutes ces terres 
" et aux terres du trait-quarr6 en haut." 

The plaintiff was plainly wrong in putting up, without any 
notice, a fence on a road over which the defendant had a right 
to pass, for the purposes of the farm P, and I think that the 
defendant had a right to take down, as he did, the fence so put 
up by the plaintiff. 

It is however equally certain that the defendant has used 
the road for the purposes of the farm A, and that, as already 
mentioned, the servitude created by the deed of 1779 did not 
extend to the last mentioned farm. On the part of the defen- 
dant it is contended that the road in question is a public road, 
and that it has been used as such for thirty years and upwards ; 
and as tending to support this contention the defendant refeigs 
to the 18th Vic. C. 100, see. 41, sub-sec. 9, declaring " And any 
" road left open to, and used as such by the public, without 
" contestation of their right, during a period of ten years or up- 
" wards, shall be held to have been legally declared a public 
** highway by some competent authority as aforesaid, and to be 

"a road within the meaning of this Act." 

i 

In considering this part of the case it is necessary to bear 

in mind that the private road intended to be established by the 

deed of the 19th March 1779, from Simon Parent to Alex Toupin, 

ought to run exclusively on the farm of the plaintiff marked C, 

on the plaintiff's plan Z, whereas the road now existing, and in 

relation to which the present action has been brought, after 
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entering from the trait-quarre, upon the northerly part of the ^»J®°* 
plaintifTs land, passes to the land of Thomas Parent, and also to ^^^^^^ 
the land of Octave Parent, thence to the land of the defendant ; 
from that to the land of the widow George Parent, from which 
it returns to the landof the plaihtiff, and, after passing over it, 
terminates on> the Beauport High road. 

This road, as thus situated, has been used as a Public Road 
for thirty years and upwards, and in fact for time immemorial, 
by all the parties above named, and their predecessors, and by 
all others who had occasion to use it, or who thought fit to do 

60. 

Fran9ois Parent the son of the plaintiff, and who, (his 
father being unwell,) has had the management of the present 
suit, says : " Le chemin que j'ai dfecrit sur le dit croquis, est le 
" seul chemin qui sert de temps immemorial, a toutes ces terres, 
" et aux terres du trait-quarr6 en haut." 

Paul Parent, a cousin of the plaintiff, a merchant, says ; 
" Cette route en question, servait pour tout le canton, pour tout 
" le monde ; et tous ceux qui y avaient affaire, tons ceux qui 
" voulaient y passaient, et personne ne les en empechait. 
" C'fetait une route publique ; et e'en a toujours 6t6 ainsi depuis 
" que j'ai connaissance." 

Thomas Parent, also a cousin of the plaintiff, says : ** La route 
" de charrette en cette cause, est une route qui sert a tout le 
" monde qui rent y passer ; et cela en a toujours 6t6 ainsi, a 
" ma connaissance." And lower down in his evidence, the 
same witness says : *' L'hiver le chemin 6tait toujours battu. 
" Oe chemin a toujours §t6 le seul chemin de communication 
" entre le chemin du trait-quarr6, et le chemin du Roi." And 
Charles Parent a brother of the plaintiff aged 75, says speaking 
of the road in question. " II sert au canton, et ceux qui out 
" affaire a y venir. II a toujours servi ainsi depuis que j'ai 
" connaissance. 

It is true that these witnesses say that the persons, who 
habitually used this road, were the persons in the immediate 
vicinity, and their friends ; and, as we know, the road as 
^tablished, was originally a private road for the use of a single 
farm. But a private road may, under the statute already 
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pwMt cited, become a public road ; and the fact that it is not used by 
!>•*«'•• those who do not require it, is what occurs with respect to 
every road, and is of no importance. What is of importance is 
that it be generally and constantly used as a public road by 
those who do require it, and after giving to this part of the case 
the best consideration in my power, I agree with my brother 
Stuabt in thinking that this was done, with respect to the road 
in question ; and that according to the evidence, and under the 
provisions of the statute already referred to, the road in question 
has become, and now is a public road. 

I feel the less hesitation in arriving at this conclusion, be- 
cause I can^see no sufficient reason for setting aside an arrange- 
ment towards which the plaintiff, the defendant, and several of 
their neighbours have contributed land ; and which has been 
publicly acquiesced in, time immemorial, by the plaintiff, the 
defendant, their neighbours and all others interested. 

The plaintiff, it is to be recollected, does not contend that he 
can cause that road to be closed, for if it be not a public road, 
it is a private road established for the use of the defendant's 
farm P, and I cannot see that ihe plaintiff has any appreciable 
interest in preventing the defendant from passing on the road 
ibr the purposes of his farm A, as he and predeces80i[s have done 
time immemorial. 

Agreeing as I do with my brother Stuabt in the opinion 
that the road in question ought now to be deemed a public 
road within the meaning of the 18th Vic. c. 100, sec. 41, sub-sec. 
9, we might avoid the consideration of the second contention 
advanced by the defendant, but as it presents an interesting 
legal question, fully discussed in the arguments and factums 
of the parties, and in the very able judgment which has been 
just read by my brother Casault, I think it may be well to 
state the grounds, which prevent me, as at present advised, from 
concurring in the conclusions arrived at by that learned judge. 

What the defendant secondly contends is that his land A is 
now and always has been enclosed enclave on all sides by that 
of others, and has no communication with the main or front 
road, except by passing on the road in question, and further 
that the defendant and his predecessors had a right by law to 
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claim a way or passage on the land of the plaintiff, and that, ^^^j*** 
under that right, the defendant and his predecessors, fronoL time ^,'«'«- 
immemorial, have used the said road for the purposes of the 
farm A. 

Sdly. That the enjojonentby the defendant and his predeces- 
sors, as owners of the said property A. so enclave, of the said 
passage, for thirty years and upwards, under the right so con- 
ferred ui)on them by law, has defined and perfected the defen- 
dant's right to enjoy the said passage, and has rendered it 
indefeasible. 

As to the question of the alleged enclave it cannot be said, 
literally speaking, that the land A is enclosed on all sides by 
that of others. On the contrary to the South it adjoins the high 
road. But there is on the, front of the land, a sharp bank buttey 
beyond which there is a kind of bog, or swamp moUUre. 

The defendant's house is still farther back, according to the 
plaintiff's plan Z, more than three acres from the road, and it 
may reasonably be presumed that it has been placed where it 
is, at a very unusual distance from the high road, in consequence 
of the existence of the said butte et moUiire ; through which no 
road has ever yet been made. 

The authorities cited by the learned counsel for the defen- 
dant are very applicable to the case before us 

Feulet d'Auvilliers and Sulpice, page 188, par. 4, with re- 
ference to the article 682 of the Code Napoleon, which is the 
same as the article 540 of our Code, say " La question de savoir 
" si tin fonds est enclave, est une question de fait qui est d'ail- 
"leuTs abandonn6e li I'entidre discretion du juge. Ainsi un 
" fonds i>ourra dtre con8id6r6 comme enclay6, bien quHl ait une 
" sortie directe sur la voie publique, si cette sortie est difficile, 
" impraticable ou pr^sente des dangers s6rieux, auxquels il ne 
** serait x>08sible de rem6dier qu'avec grandes d^penses." 

And Balloz £ec. Jur. 1852, part 1, p. 164, repor£s an arrfit 
by which it was decided that '* Un terrain bordant la voie pu- 
*' blique est repute en 6tat d'enclay6 dans le sens de I'article 
" 682, C. N., lorsque sa pente sur cette voie, 17 centimetres par 
" mdtre, exclut la jwssibilitfe d'y aboutir par un chemin prati- 
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" cable et que d'ailleurs retablissemeiit de ce chemin occasion- 
»»*«>•• «« nerait une d^ense excessive relativement d, la valeur de rimzneuhle d 
" desservir.^^ 

As to the cost of the road, from the defendant's building 
to the high road ; four of the witnesses say it would cost about 
$200, but the witnesses for the plaintiff say it would cost con- 
siderably less. 

As to the value of the defendant's prox)erty B it api)earB to 
consist of about three arpents of land, including the bank, hidit^ 
and bog molUire already spoken of. The value of the land and 
buildings is not I believe proved, but as that land is used for 
agricultural purposes there cannot I think be any doubt, that 
the making of a road over the said bank, and through the said 
bog would bear a very considerable proportion to the value of 
the whole of the defendant's property. 

In considering the evidence and authorities bearing ui)on 
this part of the case, it is also to be recollected that even if the 
road in question is not to be considered a public road, the 
defendant does not want to deprive the plaintiff of one foot of 
land for the purpose of securing to himself the passage in 
question. All that the defendant wants to do, is to be allowed 
to continue to pass upon a road, upon which he and his 
neighbours and their predecessors have passed for time imme- 
morial, and which was originally established, ( and if not a 
public road) must continue to exist under the deed made in 17*79 
to which the predecessors of the defendant, and of the plaintiff 
were parties. In the arret already cited from Dalloz it is said 
that property is to be considered endavS^ when the establishment 
of a road upon it " occasionnerait une depense excessive relati- 
^* vement k la valeur de I'immeuble k desservir." Demolombe, 
also, says that a property is to be considered endavi when 
in order to make a road upon it, " il faudrait des d^penses 
^' extremes et hors de proportion avec le dommage que risuUeraii 
^* pov/r le pfopfiitaire voisin du passage reclame sur son fonds, et de 
" Viitdemniti quHl serait nicessaire de lux payer. ^^ 



Demolombe, Servitudes, vol. 2 p. 91, No. 609. 

Bearing in mind that the exercise of the right for which the 
defendant contends does not subject the plaintiff to any injury 
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whatever, and that the cost in making a road oyer the bank and 
hog on the land of the defendant, would subject him to expenses, ^*'''*- 
out of proiwrtion to the value of his land, it seems to me, as well 
upon the reason of the thing, as according to the authorities, 
that the defendant's land ought to be (considered enclave within 
the meaning of article 540. 

Viewing, as I am now doing, the road in question as a 
private road, we have next to consider whether the fact of the 
defendant's land being so'enclav^ exempts him from the operation 
of the general rule : " Droit de servitude ne s'acquiert par tongue 
*' jouissance, quelle qu^elle soUj sans titre'^ 

Speaking of the servitude in favor of land enclavi, Pardessus 
says : *' La servitude dont nous traiions ici ( du passage sur le 
" fonds d'autrui,) 6tant ligalCy n'a besoin d^^trejusti^ par aucun 
" tUre. EUe est fond6e sur la loi qui Taccorde a la n6cessit6 ; elle 
" est justifiee par le fait m6me de cette n6ce8sit6 : et faut des-lors 
" bien se garder de confondre le passage fond6 sur la n^cessite, 
" qui a une cause legale, avec le passage que ne justifie point 
*' une n6cessit§ absolue, et qui ne pent avoir lieu que comme 
*' servitude conventionnelle. 

" Lors done qu'il s'el^ve entre deux propri6taires une con- 
'' testation relative a un passage, on doit avant tout, consid6rer 
" si celui qui pr6tend en user a quelque moyen de se rendre k 
*' son fond, ind6pendamment du passage conteste. S'il en est 
" ainsi, la necessite n'existe point ; il doit rapporter un titre de 
" cette servitude, parceque nous verrons dans la troisieme partie 
" qu'elle n'est pas du nombre de celles qui s'acquierent par 
" prescription. 

" S'il pretend, au contraire, et prouve qu'il n'a pas d'autre 
*' voie pour arriver k sa proprifete que le passage contentieux, la 
" contestation doit 6tre jugee conformement aux principes de la 
" servitude legale de passage ; toute la question s.e r6duit a 
" savoir s'il faut un passage, si la necessit6 en est etablie ; et ce 
" point de fait reconnu, le voisin ne pent le contester." (1) 



(1) Pardemns Traits des servitudeR No. 2*i2 p. 400. Focqiiei, coutume d'Anjou, 
itrt. 449 ob 2. PonUin Dnparc, coutume de Bretagne, Tome 2, p. 379. 



Hi 



COUR DE KtVISION, IStl. 



P«r»at 
Daigto. 



ti 

ti 
(i 
ic 

u 
a 
cc 



l( 

(C 
C( 

(I 

(( 

(I 



(I 
i( 
<( 
(i 
li 

(C 

it 

(( 
(t 



The same doctrine is to be found in Domolombe. " La v^ 
rit6 est que la servitude ici est tout acquise, puisqu'elle est 
UgaUj c'est-i-dire que le titre du'propri^taire enclave est dans 
la loi, qui I'^tablit de plein droit pour lui, dds qu'il y a n6ces- 
sit6, sauf seulement le r6glement et la determination, auxquels 
il pent y avoir lieu en fait ; or, au bout de trente ans la 
pr^somption legale est que cette determination a 6t6 faite 
d'bpres la disposition des heritages et les convenances lo- 
cales." (1). 

Marcad6 also says " Les auteurs et les arrets s^accordent 
aussi pour reconnaitre, entre la servitude de passage ordinaire 
et celle de passage pour enclave, une difi(§rence qu'il est im- 
portant de signaler. D'Jipres les articles 688 et 691, la servi- 
tude ordinaire de passage se trouve insusceptible de prescrip- 
tion, insusceptible dds lors de possession civile ; et tout le 
monde admet, au contraire, k I'exception seulement de M. 
Ya^eille, que dans le cas d'enclave la servitude de passage 
demeure susceptible de possession et de prescription." 

Lalaure says " Le passage necessaire d'un fonds enclave sur 
les fonds environnants est une espdce de servitude qui, quoi- 
que discontinue, a totyours pu et pent s'acqu6rir par la i>o8se8- 
sion. Cette possession est fix^e k trente ans, aux termes des 
articles 690, 2262 et 2281. Les tribunaux doivent admettre la 
preuve de la possession de cette servitude, et ils ne peuvent 
debouter de la demande en maintenue, sous le pretexte qu'on 
n'a pas offert de preuves qu'il y avait possession au vu et au 
su du proprietaire. Cassat. 10 juillet 1821; D. 1821, p. 213. 
Voy. cependant Nimes 24 dec. 1812; P. t. 1, de 1814, p. 628, 
Lalaure (on art. 682) p. 811, Traite des servitudes." 



The opinions above quoted are given with reference mainly 
to the article 682 of the Code Napoleon, of which our article 540 
is a transcript. The last mentioned article has not been given 
to us as new law. It purports, on the face of it, to be old law ; 
and the commissioners in their report with reference to that 
article and the two following say : " The three first articles of 
*' this section, imitated from the Code Napoleon, articles 682, 



(2) Demolombe, servitudes Vol. 2 No. 224 page 103. 
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" 683, 684, are conformable to the Roman law, to the old jurisprw **%•"* 
" dence^ and to our own. The rules they express are clear and ^•**' 
" precise and require no particular explanations." 

If the old jurisprudence of France, applicable to this coun- 
try and our own, be as the learned commissioners say, in ac- 
cordance with article 682, of the fireuch code, then we may 
safely rely upon the opinions of the commentators upon that 
article ; and according to those opinions, the enjoyment by the 
defendant and his predecessors, as owners of the property* A 
enclave, of the said passage for thirty years and upwards. Ought 
to be regarded as having defined and perfected the right of the 
said defendant to the said passage. 

It must however be admitted that the opinion of our com- 
missioners to the effect that the article 682 of the Code Nai)oleon 
is conformable to the old jurisprudence of France, is contrary to 
that of Demolombe and others, in so far at least as regards those 
portions of France which held the maxim, nulte servitude sans 
litre. Demolombe says " La jurisprudence permettait au pro- 
*' pri6taire enclave de s'adresser k la justice x)our obtenir un 
" passage, et alors la decision judiciaire devenait le titre consti- 
^^ tutif de la servitude ; mais jusque U, il n'en existait aucun ; 
" et voili pourquoi Basnage 6crivait que cette question n'est pas 
" malais6e en Normandie, ou les servitudes ne se peuvent acqu§- 
rir sans titre ; car toutefois et quantes la constitution de servi- 
tude ne parait point, ou qu^elle n^est pas fondle sur la lot ou sur la 
" cautume, il est vrai de dire que Ton n'a pass6 par le lieu con- 
" tentieux que par la souffrance et la civilitfi du proprietaire." 
Demolombe, 2 Vol. servitudes, No. 634, p. 113. 

I do not find that the views thus expressed by Demolombe 
have been adopted by Marcade, nor can I find any thing to the 
same effect in Pardessus. And I must say that I cannot see 
that, in principle, there is any material difference between the 
position of the owner of a fonds enclave, who can claim a right 
of passage, under an express article of the code, and that of an 
owner of like property, who before the code, could have claimed 
and obtained, the same right under the same circumstances, 
and upon the same conditions, under the general principles of 
the common law. 

The passage from Basnage, quoted by Demolombe, does not 
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'•j^' seem to me to make much one way or the other, because Basnage 
Dtigie. excepts from the general rule which he lays down, those cases 
where a servitude is founded mr la loi ou sur la coutume. And the 
servitude of passage in favor of a fonds enclavi is classed both by 
the Code Napoleon, and our own Code, among the servitudes 
ilabliespar la loi. (1). 

It is not the less true however that some of the very in- 
teresting arrets cited by my brother Casault, in effect, declare 
that the articles 682 and 685 of the code Napoleon are at 
variance with the old jurisprudence of France, whereas our 
commissioners say that articles 682, 683 and 684 of our code, 
*' imitated from the code I^pol^on " are conformable " to the 
old jurisprudence and our own,*' and as to article 685 they 
declare they *' omitted it as useless." 

But it is to be recollected that the jurisprudence spoken of 
in the arrets to which I have referred is the French juris- 
prudence in the beginning of the nineteenth century, whereas 
. the jurisprudence of France spoken of by the commissioners is 
the jurisprudence of that country which affects us, namely the 
jurisprudence of France before the cession. 

It is possible that in the interval between 1663 when the 
Custom of Paris acquired the force (2) of law in Canada and the 
year 1804 when the code Napol§on was published, the usage 
or jurisprudence referred to in several of the French arrets may 
have grown up, or such a jurisprudence may even have been 
established in the interval between the date of the cession and 
the date of the promulgation of the code Napoleon. Some such 
supposition seems to be necessary to reconcile the statements to 
be found in some of the French arrets as already mentioned and 
the statement made by our commissioners, as to the French 
jurisprudence on this subject before the promulgation of the code 
Napoleon. 

In considering this branch of the case I have not failed to 



(1) V. Civil Code of Lower Canada, Book 2, Tit 4, ch. 2, art 506 and nee. 6, 
art 540. 

(2) McCord'8 Civil Code, Preface. 
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observe that our code does not contain any provlBion such as is 

to be found in article 685 of the code Nai)ol6on. ^***^*' 

" L'action en indemnite dans le cas prevu par Tarticle 682 
** est prescriptible, et le passage doit fetre continue, quoique 
" Taction eA indemnite he soit plus recevable." 

I do not however see that this article, which expressly 

sanctions the prescription of SO years, with respect to the ijidem- 

nity due for a right of passage, can give us much assistance in 

determining what effect ought to be given to the immemorial 

possession which the defendant and his predecessors have had 

of the passage in question in this cause ; and as already observed 

the commissioners say ^' as to article 685 of the code Napoleon, 

** by which the indemnity payable for the price and value of 

'' the passage is declared to be prescriptible ; it has been omitted 
" as uselesSy the action for the recovery of such indemnity, pre- 

" serving nothing of a particular character, preventing it being 

" subjected to the general rules applicable to prescriptions." (1) 

The conclusions which I would draw, from the authorities 
above considered, are, that if the second contention advanced 
by the defendant had to be decided, under the provisions of pur 
Civil Code, I would be disposed to say that the land of the 
defendant is enclosed enclave within the meaning of article 640 ; 
and that the defendant having enjoyed the right of passage on 
the plaintiff for thirty years and upwards, is not liable to be 
disturbed in his enjoyment, by reason of his not being able to 
produce a written title as the basis of his enjoyment. 

And I am not prepared to say that the code has made any # 
change in our law on this subject. 

The ground however upon which the majority of the Court 
wish their judgment to rest, as already explained, is that, in 
our own opinion, the road in question Ought now to be deemed 
a public road within the meaning of the 18th Vic. ch. 100. 

I regret that the judges have been unable to agree upon 
the interesting questipn of law which this case presents, but I 



(1) 8 Report of the oommindonen, p. 401. 
13 
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^^^ may observe that our di^erence of opinion is not of as much 
^•'•' importance, in a pecuniary point of view, as it would appear 
to be. 

My brother Casault holds that if the defendant in consi* 
deration of his property being enclosed endavi had by an inci- 
dental demand prayed to be maintained in his right of passage 
on payment of an indemnity, that he would have been disposed 
to maintain such a demand, without costs. 

Now when it is borne in mind that the piece of road in 
question occupies about a quarter of an acre of rough, stony 
land belonging to the plaintiff, which under any circumstances 
must remain as a road, over which the defendant has a right ^ 
pass, for the purposes of his farm F, it seems to me that a very 
few dollars, or perhaps shillings, would be a sufficient indem- 
nity to the plaintiff, for the defendant being allowed to pass 
over the same piece of bad land, for the purposes of his farm A. 
And yet such is the nature and amount of the interest, which 
has induced the plaintiff, to involve himself and his neighbour 
in this protracted, expensive and embarrassing litigation. 

JUDGMENT : 

The Court &c., Considering that the private road established 
by the deed of the 19 March 1779 froxn Simon Parent to Alexan- 
dre Toupin ought to run exclusively on the land x)osse8sed by 
the plaintiff ; 

Considering that the road described in the pleading in this 
cause, which has been substituted for the said private road, 
passes not only on the land of the plaintiff, but on the land of 
the defendant and of several other persons, all of whom and their 
predecessors, have all used the land necessary for the said road, 
to the purpose thereof; 

Considering that the last mentioned road has been used by 
all parties requiring the same as a public road for thirty years 
and upwards, in fact as long ago as the time to which the me- 
mory of the oldest witnesses examined in the case can extend ; 

Considering that the said arrangement and the said substi- 
tution of the said existing road, for the said private road, has 
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had the effect of relieving the plaintiff from by much the greater 
part of his obligations with respect to the said private road, so ^*^***- 
established by the said deed of 1779, and considerin&c that' no 
sufficient reason has been shown for annulling the arrangement 
respecting the said existing road, towards which the defendant 
and several others have contributed land as aforesaid, and which 
arrangement hath been acquiesced in for 80 year? and upwards, 
and for time immemorial, by the plaintiff, the defendant and all 
others concerned, and their respective predecessors ; 

And seeing that by the 18 Vic. cap. 100, s. 41, it is provided 
that any road left open to and used as such by the public ; 
without contestation of their right, during a period of ten years 
and upwards, shall be held to have been legally declared a public ' 
highway by some competent authority, and to be a road within 
the meaning of this Act ; it is for the reasous aforesaid, and for 
the reasons given in the said judgment, which are hereby 
adopted, considered and adjudged that the final judgment 
rendered in this cause on the 6th of July 1876 be and the same 
is hereby confirmed withicosts. (Honorable Justice Casault, diss.) 

Langlois, Angers Sf Larue, pour le demandeur. 

G. Amyoi, i)our le defendeur. 
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COUR DE CIRCUIT, QUfiBEC 

7 JUIN 1878. 

No. 1478. 

Coram Cabon, J. 

ROBITAILLE vs. BOLDUC. 

Juok:— Que luraqu'un bail k lover contient la clause que touA lea meubles meiiblant la 
mai<<on lou6e aana exception devront r^pondre et poarront 6tre saisig pour le 
priz du lojer, le locataire ne pourra plus invoquer lee exemptiona ^nonc^es 
aux articles 563, 557 et 558 du code de procedure civile. 

Que la dauM de saiBifsabilit^ de tous les meubles d'un locataire contenue dans un bail, 
n'est pas contraire & I'ordre public 

MorUsette 8f Bjobitaille, pour le demandeur. 
Suzor 8f Tessier^ pour le d6fenaeur. 
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SUPERIOR COURT, QUEBEC. 

26Ta FEBRUABY, 1878. 

Coram McCoRD, J. 
TRUDBL V. DUVAL. 

Hkld :— That 4 rail faiottgkt !ii the District of Quebec against a defendant residing at 
Moiflic, in the District of Sagaenaj, for work done there under a verbal hiring 
at Qocbeo, will be dismissed on declinatory exception. 

Per curiam. — ^The action is for the price of work done at 
lloisic in the district of Saguenay, tinder a verbal hiring which 
took place at the city of Quebec, and the plaintiff is met by a 
declinatory exception. 

The cause of action is not solely the hiring, as it might 
have been if it had been for a breach of the contract to work. 
The action principally originates in the work performed at Moi- 
sie, and the hiring at Quebec merely &es the price to be paid 
per month for an indefinite time. The whole cause of action 
certainly did not originate in the district of Quebec. Eousseau 
V. Hughes] 8 L. C. R. 18Y, C^rke v. Ritdne, 9 L. C. J. 285, and 
authorities there cited. Considering, therefore, that it does not 
appear that the defendant is domiciled in the district of Quebec, 
or that he has been personally served therein, or that the whole 
right of action in this cause originated in the said district, the 
declinatory exception must be maintained with costs. 

Action dismissed. 

Drouin 4* Lapointe^ for Plaintiff. 

Taschereau 4* Fortier, for Defendant. 



COUR DE CIRCUIT, 1878. 181 

COUR DB CIRCUIT, QUfiBBC. 

10 OCTQBBE, 1878. 
No. 1788. 

Coram Cabavut, J. 
SHAW V. BOURGET, 

KT 

LA CORPORATION DES PIL0TB8, T. S. 

Juoi : — Que lea pennons aooorddes aoz pilotes infirmcBy en terta de la 45 Oeo« 3 Cap^ 
12, 8. 11» et de la 12 Vic. Cap. 114, ■. 61, sont insaiaiMables, 

Autorit^s : 

L. G. B. vol. 8, p. 420, Ldiivre v. Baillargeon et la Maison de 
la Trinitfi, T. S. 

Code de Procedure Civile, article 558 

Ross if Sinartf pour le Demandear. 

Lmglois^ Angers^ Lame 4* Angers^ pour la Corp des Pilotes. 



SUPERIOR COURT, QUEBEC. 

. 25tH FEBEUARY, 1871 

Coram MoCobd, J. 
RUEST V. GRAND TRUNK RAILWAY CO. 

lIsLDS^That (he claim for damages for the death of a person resolting from a qnasl 
offence, forms no part of his Bocoession, and bj article 1066 0. C, noder which 
alone an action for such a claim will lie, the brothers and sistels of deoeaied 
have no right of action. 

Per curiam.-^Ii would appear according to the allegations 
of the declaration that on the 19th May 1877, Octave Rnest met 
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with his death in consequence of having foUen through a pave- 
G.i..i».co. jj^gj^^. Qj f^j. pg^|.j^ belonging to .the Grand Trunk Company, who 

had failed to keep eaid pathway in proper repair. 

The father and mother of Ruest, together with two minor 
brothers and a minor sister, all represented by the father as 
tutor, now sue the Grand Trunk Company for $2000 damages. 

The defendants by dtfense en droit deihand the dismissal of 
the action, substantially on the ground that three of the defen- 
dants, the brothers and sister, hare by law no right of action. 

Had a claim of this kind formed part of the, succession of 
Octave Ruest, these collaterals might have had a right of action 
under article 626 of the Civil Code, according to which the suc- 
cession of Octave Ruest would have devolved to his father and 
mother, and brothers and sister. 

But no such action lies except under the terms of article 
1056, the express inclusiveness of which excludes the right of 
any other persons than those therein mentioned. According to 
the terms of this article the " consort and ascendant and des- 
cendant relations " can alone iiave the right to claim damages 
for death occasioned by quasi-offence. In so far therefore as the 
brothers and sister of Ruest are concerned, the action is not 
founded and the defense en droit will be maintained quoad them. 

I feel justified in rendering judgment in this case against 
three only of the plaintiffs by the terms of article 1056, which 
not only authorizes but requires a joinder of plaintiffs and en- 
ables the court to deal separately in the one case with the claim 
of each plaintiff. 

I^he action is therefore dismissed with costs in so far only 
as the minor children represented by their tutor are concerned. 

Considering that the claim for damages resulting from the 
death of Octave Ruest forms no part of his succession, and that 
under article 1056 of the Civil Code, under which alone an 
action for such damages will lie the brothers and sister of the 
said Ruest have no right of action. 
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Considering farther that the said article 1056 authorizes the ^"^^^ 
court to adjudicate upon the claim of each of the plaintiffs se- ®* ''' ^ ^' 
parately. 

Doth maintain tltie dtfense au fands en droit of the defendants 
as against the plaintiff Charles Suest, in his quality only of 
tutor to his minor children, and doth dismiss with costs the 
action of the said Charles Buest as such tutor in this case.« 

Judgment accordingly. 

Tasdiereau 4* Fortter, for Plaintiffs. 

AndreioSy Caron 4* AHdretas, for Defendants. 



COUR SUPfiRIETJRE, QUfiBEC 

10 OCTOBRE, 1878. 

No. 1S11. 
Coram Gasault, J. 

CONVEY V. SMILEY, 

ET 

CARPENTER, 

Adjudicatairc. 

* 

ADJUDICATAIBS — BBEF BE POSSESSION. 

J vat : — 1^ QaeTadjadicataire qui demande P^manation d'an bref de poflsession, ne 
peot Tobtenir avant d'a?oir pajr^ le montant de son abjudication. 

2P Qu'aYia de sa requdte doit 6tre signifitf an d^fendeur. 

(Code de Proc. 712, 713, 690.) 

Andretas, Caron Sf Andrews, pour le Demandeur. 
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SUPEEIOB COURT, QUEBEC. 

25th FEBRUARY, 1878. 

Coram McCoRD, J 

REES v.. MORGAN, 
And BAILLIE, Intervening. 



Held : — 1. That articulationfl of facts will not be admitted in an issue apon ^ preli* 
minary plea. 

2. That an intervention allowed, filed and served between the service 
and entry of the principal action, is not premature, the principal action being 
pending within the meaning of article 154 C. C. P., from the moment of the 
service of the writ and declaration constituting the demand. 

3. That the service of an intervention upon the plaintiff's attorney is 
a sufficient service upon the plaintiff. 

Per curiam, — The plaintiff moves to reject articulations of 
facts produced by the intervening party, the issue being only 
on an exception to the form. 

Article 20Y C. C. P., provides that articulations must be 
filed " within two days after the issues are perfected," without 
saying what issues, but the wording of section 87 of the C. S. 
L. C, Cap. 83, from which that article is taken, is " within two 
days after any issue is joined upon which evidence is to be 
adduced." I would therefore be disposed to apply article 207 
even to issues upon an exception to the form, but I find that it 
has already been decided by Judges Stuart, Casault and Tes- 
SIER, that articulations of facts are not admitted upon prelimi- 
nary pleas, and I therefore concur in this opinion so as not to 
disturb an existing practice. The motion is granted, and the 
articulations rejected with costs. 

Taking now the exception d la form^e on its merits, I find 
the action was served on the 10th December and was returnable 
on the 31st. The petition in intervention was allowed and 
filed 19th December, and ser\"ed on the 20th, on defendant and 
on the attorneys for plaintiff. The plaintiff attacks this inter- 
vention by exception (t lajorme on the ground 1° that the action 
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not being pending (154 C. P.) the intervention is premature and *J^ 
illegal. 2° That the intervention was not served on the plain- ^""^^^ 
tiff (157, C. P.). 

The first ground is bad ; the suit is pending from the mo- 
ment of the service of the writ and declaration constituting the 
demande, 

Bioche, vo. Exception, 132. '* La litispendance suppose une 
demande judiciaire, c'est-a-dire une assignation." 

As regards the other ground, it raises the question of the 
sufficiency of the service of an intervention upon the attorneys of 
the parties. 

The French version of the code of procedure, article 157, 
merely requires signification auz aiUres parties en cause, and service 
upon the attorneys it seems to me is a sufficient signification to 
the parties. The English version of the article and of the sta- 
tute C. S. L. C. 88, s. 71, uses the terms service upon the parties^ but 
still I think that between parties to a suit services upon the 
attorneys is sufficient. 

G-uyot vo. Signification, k propos of service of judgment upon 
the party condemned, says : " Si elle a eu un procureur pour la d& 
fendre, le Jugement doit en premier lieu 6tre signifig a cet officier 
conform6ment i Particle 2 des tit. 27, de Tord. 1567. Les arrets 
ou sentences ne pourront 6tre signifies k la partie s'ils n'ont 6te 
pr6alablement signifi66 k son procureur, en cas qu'il y ait pro- 
cureur constitue." And both Guyot and Jousse say " that this 
provision is founded upon the supposition that the \tttorney is 
better able to watch the interests of the party than the party 
is himself." 

Bioche says, vo. Intervention, No. 63 : " Cette requ6te est 
gro8soy6e et signifi^e d'avoui d avou4'^ And No. 68, " Si le difendeur 
n'a pas d'avou^ constitu^s la requite en intervention ne pent 6tre 
signifi^e qu'a personne ou domicile." 

Rogron on article 339, (which like the article of the Ord. 
1667 says " dont il sera donne copie,") explains that " cette re- 
quite est signifiee par Tavoue de Tintervenant aux avou6s des 
parties en cause." 
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"^ Moreover the law is expressly jealous of the proceedings in 

Morgan, g^jtg |>eiixg retarded by interventions, and to require, as in the 
present case, that a plaintiff residing in England should be 
ser\''ed otherwise than by furnishing copy to his attorney would 
be to retard proceedings contrarily to the interests of the plain- 
tiff himself 

Considering that the service of process in this suit had 
taken place and that the said suit was consequently pending 
when the intervention of the intervenant was allowed and filed. 

Considering that the service of the said intervention upon 
the attorneys of the plaintiff is a sufficient service upon the said 
plaintiff. The Court doth dismiss the said exception A la forme 
with costs. 

Blanchet 4* Peniland, for Plaintiff. 

Langlois Sf Campbell^ for Intervening Party. 



COUR DE CIRCUIT, QUEBEC. 

23 OCTOBBE 1878. 

No. 2404. 
Coram MEREDITH, J. C. 

aAQNON vs ROBITAILLE. 



Juoi : — Que la demande de paiement faite de la part d'un cri^ncier par I'entremite 
d'ane peraonne inconnue aa d6biteur tit non manic d'ane procaration, n'est 
pas ane miae en demeare, quand le d^biteur ne nie pas devoir, maia refiiw 
seulement de payer 4 oette personne.' 

II s*agissait d'une somme de trois piastres et demie due a la 
demanderesse pour ses services comme servante dn d^fendeur. 
Avant rinstitution de Taction, une personne se repr^sentant £tre 
Toncle de la demanderesse se presenta chez le d^fendeur, et lui fit 
une demande de paiement de la part de la demanderesse. A cela, 
le defendeur repondit qu'il riglerait avec la demanderesse. La 
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demanderesse sans autre demande poursuivit le defendeur i)our o»«»on 
le recouvrement de cette somme. Le dfefendeur par son plai- *<>^"»*"«- 
doyer pretendit qn'on ne lui avait pas fait de demande de 
paiement, et offrit le montant de la demande sansfrais. La cour 
a maintenu les pretentions du dtfendeur, declarant que Tohcle 
de la demanderesse n'etant pas porteur d'une procuration et 
etant inconnu du defendeur, la demande de j^aiement faite par 
lui n'operait pas une mise en demeure legale. 



Jugement pour trois piastres et demie sans frais. 
MiHouin 8f Malouin, pour la demanderesse. 
Gauthier Sf Ckovinardy pour le defendeur. 



SUPERIOR COURT, QUEBEC. 

8th FEBRUARY, 1878. 

Coram Meredith, C. J. 
PATTERSON vs. KNIGHT, 



A charter party provided that the veRpel was to receive cargo at Quebec '' on or 
before the 10th August next or this charter is cancelled." The vessel arrived in por'i 
in ballast, only on the morning of the 10th, and no ballast was discharged on that day. 
On the same afternoon the ship's agent notified the charterer, by protest, that the ship 
was ready for loading, and demanded a cargo, which the latter refused to give, alleging 
that the said ship was not ready to receive cargo according to agreement. 

Held : — That the charter party had become cancelled according to its terms, the ship 
not being ready to receive cargo or fulfil its obligations either literally, subetan. 
tially or according to the usage of trade at Quebec. 

Meredith, C. J., 

The parties in this cause on the 5th July last entered into 
a charter party, respecting the ship Louisa^ then at sea, bound to 
Quebec, by which the charterers agreed to load the said ship 
with a " full and complete cargo (with lawful deck load if 
'* required by the Master) consisting of square timber one fourth 
" large Oak, Elm and Ash ; remainder of large square and 
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p»ttonoD »i waney White Pine timber, with suitable timber or dry Deals 

KDight CI ^^ charterer's option, at full freight for beam fillings, and dry 

'* Deals for poop and houses, and sufficient suitable dry Deals, 

" Deal ends, Staves and Lathwood as required by the master, 

" for broken stowage only." 

The charter party, concluded with these words : " It is 
understood that the vessel is to receive cargo, on or before the 
10th August, next, or this charter is cancelled^ 

The ship Louisa^ came out in ballast, and reached Quebec 
on the morning of the said 10th day of August, and by six 
o'clock of that day had reached her discharging berth, having 
however on board all her ballast, consisting of about 400 tons 
of clay. 

It is admitted that no part of the ballast was taken out of , 
the ship that day. 

On the 10th of August the agents of the ship by protest, 
demanded a cargo in pursuance of the chaHer party, and in 
their protest they alleged that the said vessel is now ready to 
receive cargo. 

The defendant, on his part, also by protest notified the 

agents of the^ship, " that in consequence of the said ship Louisa 

• *' not being ready to receive the said cargo according to the 

" agreement ; the said Alfred F. Ejiight holds the said charter 

party to be at end, cancelled and void." 



CI 




To which the agents of the ship answered " the Louisa is in 
" her discharging and loading berth, the captain and the agents, 
" are, and have been, ready to receive cargo or orders ; both of 
" which have been requested from Mr. Knight by letter and 
" protest, to which refer." 

We thus see that the plaintifi', on the 10th of August 
claimed a cargo on the ground that the said ship is now ready to 
receive cargo, and that the defendant refused a cargo in conse- 
quence of the said ship Louisa, not being ready to receive the said 
cargo according to agreement ; and, it seems to me, that a decision 
as to which of those two contentions is right, involves a deci- 
sion of the whole case. 



SUrERIOE COURT, IStS. 180 

The learned counsel for the defendant put the following ^f^^j^^ 
questions to all their witnesses exsonined as to this part of the ^^^"^ 
case. 

" Was the Louisa of 980 touB, arriving here in ballast on the 
'' 10th of August at 6 P. M., at the berth where she was to dis- 
'* charge her ballast, but had not yet discharged it, which berth 
*^ was also to be her loading berth, ready at that time to receive 
^' the cargo mentioned in the said charter party ? " 

And they all, namely Messrs. S. H. Smith, E. C. Fry, £. H. 
Duval, J. Dick (port warden) and F. McNaughton, being men of 
experience, and competent to speak on the subject, answered 
that question by an unqualified " no." Mr. Dick whose evidence, 
as port warden, is particularly deserving of attention, says that 
on the 11th August at 45 minutes past 4 P. M. the vessel 
was not ready to receive her cargo of timber ; and had then 
about fths of her full quantity of ballast on board, and he adds 
" on the 18th I went on board of her again, at 6 P. M., she was 
" still not ready, she was still in the same condition only a little 
" more ballast out of her." 

This evidence, if indeed evidence on the subject was re- 
quired, seems to establish beyond doubt the correctness of the 
defendant's contention. , 

The evidence, thus adduced by the defendant, is not ma- 
terially weakened by that adduced, by the plaintiff. Not count- 
ing the plaintiff's agent, and his clerks, nor the defendant, the 
plaintiff examined five witnesses, J. Clark, J. F G-olden»J. 
Connolly, P. McNaughton, and J. Bordeleau. 

Mr. Clark, a timber tower, in answer to the question. Is it 
customary to begin loading vessels with square timber before 
the ballast is out. Answered, " Not that I know of, before the 
'* ballast is taken out to a certain extent." 

Mr. Golden in answer to a certain question of the same 
nature answered that as a general rule a vessel begins by dis- 
charging, and then takes in cargo. 

Messrs. Connolly, McNaughton and Bordeleau give evidence 
to the same effect ; and I cannot imagine how they could have 
done otherwise. 
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PitUnon 

T. 



It was however contended that under the charter party the 
^'^^^ Louisa was bound to take on board suitable timber and dry 
deals for beam fillings, dry deals for poop and houses, and dry 
deals, deal ends, staves and lathwood for broken stowage, that 
she could have taken a portion of these things on board on the 
10th, and that, therefore, she was on that day, in a state to carry 
out the charter party. 

I cannot however adopt that view. I regard the deals, deal 
ends, and things of that kind, as not being part of the cargo on 
account of which the charter party was entered into ; but rather 
as things to be taken, in consequence of the shipment of the 
cargo ; in other words, they were the accessories, or complement 
of the cargo. 

This view is borne out by the words of the charter j)arty 
which speaks of ihe complete cargo as consisting of square 
timber, one fourth cargo oak, elm and ash, remainder of carf^o 
square and waney white pine timber, and then having thus des- 
cribed what the whole of the cargo was to consist of, follow 
the words, with suitable timber or dry deals for the purposes 
already mentioned, and the words of the important final clause 
are, to receive cargo ( meaning cargo as already described ) on or 
before the 10th of August or this charter i? cancelled. 

It seems to me sufficiently plain that the object of this 
covenant was not to stipulate that the Louisa should be ready to 
receive the deals and deal ends for beam fillings, broken stowage, 
and the like ; for I suppose any vessel could, at almost any time, 
receive on board a certain, and indeed a considerable, quantity 
of such things. 

It was also contended that although the Louisa had still her 
ballast on board the defendant might have delivered the square 
timber to the ship, and allowed it to remain along side, as is 
often done, at the risk of the ship. And I observe that the 
answer of the agents to the defendant's protest on the 10th of 
August is. " The Captain and we as agents are and have been 
" ready to receive cargo or orders." I however, am clearly of 
opinion that the defendant was not bound to deliver his timber 
to either the Captain or agents until the ship was ready to 
receive it. 
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Admitting that the timber would have been at the risk of f^'wn 
the ship, from the moment of delivery to the master, I hold *"*«*»•• 
that the owner of the timber was not bound to rely on that 
responsibility, for any longer time than was necessary, after the 
ship was ready to receive the cargo. 

Another point urged by the plaintiff was that unless the 
breach of a contract goes to the whole root and consideration of 
it, the covenant broken is not to be deemed a condition prece- 
dent. (1) That is true, but the Covenant in this case leaves no 
room for doubt ; the words are the " Vessell is to receive cargo 
'' on or before 10th August next or this charter cancelled." 

With these words before us all that we have to ascertain 
is, did the ship receive cargo on the 10th of August. Or if the 
defendant had been willing to furnish cargo, could she have 
received it on that day. The first enquiry must, it is admitted, 
be answered in the negative, and according to my view the 
second must be answered in the same way. 

The plaintiff seemed to think the course pursued by the 
defendant in this cause very unreasonable, if not unfair, the 
defendant, as it was said, not having sustained damage to the 
extent of a penny by the late arrival of the Louisa, 

This consideration would doubtless have much weight if 
the defendant were now claiming damages, but it is the plaintiff 
who claims the damages, not the defendant. And as the Louisa 
arrived too late to carry out the contract, the plaintiff could 
hardly expect that the defendant would extend the time for the 
fulfilment of the contract, so as to secure, at his own exi>ense, 
a considerable profit to the plaintiff. 

Being then, as I am, of opinion, that on the 10th ^f August 
the plaintiff was unable to fulfil his obligations under the charter 
party, either literally, substantially, or according to the usage of 
trade, I cannot avoid holding that, according to its terms, it 
became cancelled on that day, and consequently that the present 
action cannot be maintained. 

Judgment accordingly. 

(1) Abbott, p. 221. 



Pattonoa 
Snight 
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Cook^ for Plaintiff. 
Ross^ Stuart 8f Stuart^ for Defendant. 

Confirmed in appeal 4th September 18 18. Present : Sir A 
A. DoRiON, C. J., and Monk, Ramsay, Tessier & Cross, J. J. 



SUPERIOR COURT, QUEBEC. 

8th FEBRUARY 1878. 

Coram Meredith, C. J. 

POWELL vs. PATERSON. 

damages for issuing saisie-arret before judgment. 

Plaintiff, being aboat to give np Bar Keeping, and remove to another honne, 
advertised his goods for pale by pnblic auction, being at the time indebted in $104, to 
defendant, as assignee of an Insolvent Estate. Defendant had made frequent applications 
for payment, and plaintiff had constantly promised to pay but had failed todoR«>. 
Defendant seeing the plaintifl's advertisement, caused an attachment to issue, which 
was contested by plaintiff, and it being shown that there was no intention to secrete on 
his part, 

Hn«o :— That the process of ssiiie^arret before judgment could not be made nee of as a 
means of compelling dilatory debton to pay doubtful debts, that process being 
allowed by law only against debtors guilty of fraud ; that the plaintiff had 
disph)ved the charge of fraudulent secreting, and had a right of action ; bat as 
the defendant had acted as a pnblic officer, and withoot any feeling of nftalice 
towards the plaintiff, and as the latter had not suffered any real damages, and 
moreover, had not acted as he ought to have done, towards his creditors, 
damages assessed at $20, with costs as in an action for $60. 

Meredith, C. J. 

This is an action of damages for the issue of a saisie-arret 
before judgment without probable cause, and the plea is the 
general issue. 

The plaintiff, a mill-wright by trade, about two't)r three 
years ago, married a Mrs. Hillier, who kept a Restaurant and 
bar in this city, and since his marriage he appears not to have 
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worked at his trade, but to have assisted his wife in the business ^^'^'^'^ 
so carried on by her. patwon 

The plaintiff, from May to December 18*75, became indebted 
to Mr. Joseph K. Boswell, now represented by the defen- 
dant, as the assignee of his Insolvent Estate, in $104 30 for Ale 
and Beer, supplied for the plaintiff's restaurant. 

Very numerous applications were made for payment of the 
account so due, plaintiff constantly promised to pay, but failed 
to do so, and in the month of March 1876 an action was insti- 
tuted by the plaintiff as Assignee of Boswell's Estate, against 
the plaintiff. 

In the following month, that being about five months after 
the delivery of the last item in Mr. Boswell's account, the plaintiff, 
being about to give up the business of keeping a restaurant and 
bar, and to chlmge his residence to a house in this city, which 
he had leased from Mr. Heam, advertised an auction of his bar, 
hotel fittings and a lot of other goods. 

The sale was advertised for the 20th April, took place on 
that day, and produced about |40, not including the articles 
bought in for the plaintiff. 

The. attention of the defendant was drawn by one of his 
clorks to the plaintiff's advertisement, and thereupon he 
sued out a saisie arrtt before judgment. The affidavit made 
by the defendant is in the following words. 

" Que le d^posant est inform6 d'une maniere croyable, et a 
'' toute raison de croire, et croit vraiment et sincerement en sa 
*' conscience que le dit Joseph F. Powell, le present defendeur, 
" est imm6diatement sur le point de receler, cacher et enlever 
'* ses biens, dettes, meubles, et eflfots, dans la vue de frauder ses 
" cr6anciers, et le dit Pemberton Paterson en sa susdite quality 
** en particulier " ^ 

Under the attachment so sued out, the plaintiff's household 
furniture, including a piano and sewing machine, were seized ; 
and hence the present action. 

The plaintiff examined the defendant as to his reasons for 
14 
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po»«u suing out the attachment ; and the defendant as was to be 
p»tenoB. expected, answered with perfect candour. 

His examination as to his reasons for taking out the attach- 
ment is as follows. 

Question. — ^By whom were you informed that the present 
plaintiff was then immediately about to secrete his estate, debts 
and effects with intent to defraud his creditors and you in parti- 
cular in your said quality of assignee ? 

• 

Answer — By seeing an advertisement in the " Chronicle," 
of the whole of his goods and effects to be sold by auction. 

The defendant is in error in saying that the plaintiff advertised 
the *' whole of his goods," and it is in proof that, after the sale 
by auction, the plaintiff removed ten loads of furniture and 
household effects, from the establishment which he was leaving 
in St. Peter street, to the house which he had taken from 
Mr. Heam. 

The remainder of the defendant's examination is as follows. 

Question. — "Were you informed by any person, and if so 
" please state by whom, that this was being done in fraud of 
" his creditors." 

Answer. — " No one : but the goods having been sold, and 
" the money paid over to Powell, I felt satisfied I could never 
" recover my debt." 

Question. — "Did you, before taking out the said seizure, 
" make any inquiries as to the intentions of the plaintiff to ccAi- 
" tinue his business, or to go into any other line of business, or 
" as to what was the object of his calling an auction of his 

" goods and effects ? " 

# 

Answer. — " No." 

Question. — " Was all your information then of his concealing 
" his estate, debts and effects, derived from the fact of his calling 
an auction as already mentioned ? " 

Answer. — " Yes. " 



C( 
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" In the whole matter I had no personal interest and merely ^*';'^" 
acted in my quality of assignee in order to secure my debt." ^"^^-° 

Notwithstanding the important admissions thus made it is 
contended on the part of the defendant, that as thp .claim he 
sued for was long past due, — as repeated promises to pay it had 
been broken ; and as the plaintiff was selling off a considerable 
portion . of his effects, without consulting his creditors in any 
way — that the defendant in order to obtain an attachment had 
a right to swear that the plaintiff was secreting his property for 
the puri>ose of defrauding his creditors ; and that although 
Powell might perhaps have caused the attachment to be set 
aside, yet that Paterson had reasonable and probable cause for 
making the affidavit, and that tHerefore he cannot be held liable 
in damages. I readily admit that there is an important difference 
between the question to be decided ui>on a petition to quash an 
attachment, and that to be decided where damages are claimed 
for an illegal attachment. 

On a i)etition to quash the attachment, it would have been 
in vain for Paterson to prove that he had reasonable and pro- 
bable cause for the course which he had pursued, if Powell 
succeeded in showing that when the affidavit was made he 
was not secreting or about to secrete his property for t}ie purpose 
of defrauding his creditors, whereas in the present case it would 
be useleBs for Powell to prove that he was not s^reting his 
proi>erty for the purpose of defrauding his creditors, if Paterson 
could prove that he had reasonable and probable cause for 
believing that Powell was about to do so. (1) 

In the present case, Powell not only was not secreting his 
property for the purpose of defrauding his creditors, but Paterson 
in my opinion, had not reasonable and probable cause for 
accusing Powell of such conduct. 

If Paterson instead of suing out the attachment, without, as 
he frankly admits, making any enquiry, had taken ordinary 
precautions, he could have ascertained that the present plaintiff 
bore the character o^ an honest man, that he had leased a house, 
in another part of the town, to which he was removing, that the 



(1) 16 Ii.C. B.p.821. 
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Powell things whicli he had sold formed but a small part of his effects, 

rMMvoii. ^j^^ were no longer required by him as he was giving up his 

bar and restaurant, in fact, that there were no reasonable grounds 

for the charge that the plaintiff was fraudulently secreting his 

property. ^ 

It is quite true that the defendant as he says, acted in his 
quality of assignee, merely for the purpose of securing a debt 
due to the estate which he represented, and without any kind of 
bad feeling to the plaintiff, but it is equally true that he has done 
a wrongrful act, without sufficient excuse, and must therefore be 
held responsible for the damages caused by his wrongful act. 
Reference was made at the sdrgument to the case of Dunn v. 
Rooth, In that case the jury found the defendant had acted 
without reasonable or probable cause, expressly negatived the 
charge of malice, and assessed the damages at $500. I gave 
judgment in favor of the plaintiff, for the damages found by the 
jury. My judgment was confirmed by the Court of Review, 
one judge dissenting. In appeal Mr. Justice Cabon and Mr. 
Justice Monk were for confirming; but Duval G. J. and^ 
Dbummoni) and Babgley J J. reversed the judgment of the 
lower court, one of the considerants of the judgment of appeal 
being : 

'' That .the facts proved in this cause were legally sufficient 
to constitute probable cause for each of the said appellants for 
'' the commission of the said separate act alleged to have been 
'' done by him, and that the finding against each said appellant, 
" defendant aforesaid, of want of probable cause, is altogether 
** unsupported in fact." 

It is thus plain that in Dunn v. Rooth none of the judges, in 
appeal, thought that the plaintiff's action could be dismissed 
merely on the ground that the jury had negatived the charge of 
malice, and on the contrary that they all made their judgments 
turn on the question : Had the defendants reasonable and 
probable cause for the course which they pursued. 

Being, as I am, of opinion, that in the present case, that 
question must be answered in the negative, it remains only 
for me to say, that there are no grounds for granting vindic. 
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tive damages, (1) and that it does not appear that the plaintiff '^^j'*" 
suffered any actual damage from a part of his furniture being p»*««<»»' 
placed for a time in the possession of his brother in law, named 
by himself as guardian. 

Still the plaintiff had a right to bring the action, were It only 
for the vindication of his character. The damages awarded to 
him ought to be sufficient, at least to indemnify him for the loss 
of time incident to the litigation in which he has been involved 
by the illegal conduct ofthe defendant ; and although I bear in 
mind that the latter acted as a public officer, and without any 
feeling of ill-will to the plaintiff, who did not act as he ought 
to have done, towards his creditors, I do not feel I would be jus- 
tified in assessing the damages at less than $20, the costs to be 
taxed as in a 2nd class action in the Circuit Court under $60. 

I would not have deemed it necessary to enter into the 
above explanations as to the questions of probable cause, and 
malice, had not .the learned counsel for the defendant, — who 
I know would not make any statement which he did not 
deem well founded, — declared that if a judgment could go 
against the defendant in this case, it would be hardly possible 
for any creditor to be safe in suing out a saisie-arrit before 
judgment. I do not however think that any such inference can 
be drawn from this present judgment. According to my view, 
the defendant acted upon the erroneous, but not tincommon, 
opinion that the writ of satsie-arrA^ before judgment, may be , 

used as a means of compelling dilatory debtors to pay doubtful 
debts, whereas the law allows it to be used only against debtors 
guilty of fraud, (2) as is evident from the fact that in order to 
obtain such a writ there must be an affidavit establishing " that 
" the defendant absconds, or is immediately about to leave the 
" province, or is secreting his property with intent to defraud his 
" creditors'' 

The judgment will go for $20, damages, with costs as in a 
case under $60. 

Langlois^ for Plaintifi 
Cook^ for Defendant. 



(1) 2L.C.Juriat,p. 120. 
|2) 17 L. C. K p. 483. 
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COUR DE EfiVISION, QUfiBEC. 

31 d£;C£MBRE 1869. 
Coram MEREDITH, J. C, Stuart ET Tabchereatj, J J. 

FARRELL et al., vs. EECIPROCITY MINING CO. 

JvQt :— Qae la formaliU d*uii jagemeiit declarant une cattae terminte n'eit paa ntet- 
fl^re poar donner droit H on procurear an reooavrement de aaa jaatea honorairea 
et d^boon^ contra aoo olienti ii la preave et les ciroooataDoea oonfitateot qn'il 
y a eu r^lemeot bora de oonr et que le litiga a ptia fln. 

. La Cour, etc. *^ Consid6raiit que les Demondears n'ont 6tabli 
en preuye Tezistence d*aucnne conyention entre enx et les d6fen- 
deurs, au moyen de laquelle ces demiers se soient obliges de leur 
payer une somme plus forte que les frais et honoraires auzquels 
ils avaient droit comme leurs procureurs en les diverses causes 
mentionn6es en leur declaration en cette cause,. et qu'en autant 
la reclamation des demandeurs pour telle somme en sus de leurs 
frais et honoraires, regies par le tarif au montant de trois mille 

cent soixante-et-sept piastres, ne pent leur 6tre accordte, et leur 

• 

a 6te justement refus^e par la Cour Sup^rieure siegeant A St. 
Joseph, suivant son jugement en date du treize octobre mil huit 
cent soizante-et-neuf ; consid^rant que les demandeurs par leur 
action all^guent sp^cialement que les diverses causes mention- 
n^es en leur declaration, et pour lesquelles ils redament leurs 
debourses et frais, sont termin6es et rbgl^A^ que ce fait n'a jmls 
ete specialement nie par les defendeurs, et que, par la preuve, il 
est constate que les dites causes sont terminees et rdglees, quoi* 
qu'il ne soit pas intervenu un jugement k cet effet ; 

'' Considerant que la formalite d'un jugement declarant une 
cause terminee n'est pas, dans Topinion de ce tribunal, neces- 
saire pour donner droit k un procureur au recouvrement de ses 
justes honoraires et debourses centre son client si la preuve et 
les circonstances constatent qu'il y a eu reglement et que le 
litige a pris fin. 

La Cour, considerant qu'il y a eu erreur dans cette partie du 
jugement du treize octobre mil huit cent soixante-et-neuf qui 
deboute les demandeurs de cette partie de leur demande, au 
moutaiit de mille neuf cent viugt piastres et cinquante cinq 
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centins, montant de lenrs deux mgrnoires de frais produits en ^2^^' 
cette cause, et que cette somme aurait d^ 6tre accord^e aux deman- seeimeitj 
deure par la dite cour, casse et annulle cette. partie du dit juge- ** "'^ 
ment, et condamne lea d^fendeurs k payer aux demandeurs la 
dite somme de mille neuf cent vingt piastres et cinquante-cinq 
centins pour les causes susdites, avec intSr^t sur icelle k compter 
du huit Janvier, mil huit cent soixante-et-neuf, et les d§x>ens tant 
dans cette cour que dans la Cour Sup6rieure. 

O'FarreU, pour les Demandeurs. 

Boss^j pour les D6fendeurs. 



COUR SUPBRIEURE, QUEBEC. 

1878. 

No. 182. 
Coram Cabon, J. 

In be PITON et ai, FaUlis. 

FAILLip: — CONSEIL A L'ENQUftTE. 

Juq£ : — Qu'il Tenqn^te rav reqadte poor (aire annoler I'acte de ceBuon, les parties ont 
droit H un oonseil, et que Phonoraire de oe conaetl doit dtre tax^ H dlz piastres 
comme dans les causes ordinsires. 

Le protonotaire avait retranch6 cet honoraire. Les intim^s 
en appeUrent de cette decision. lis citdrent ravant-demiere 
clause du tarif fait en yertu de I'acte de faillite, et lequel r^fire 
au tarif de la Cour SupSrieure pour toutes affaires incidentes, et 
de plus une decision rendue par I'Hble. juge-en-chef Mebebith 
dans une cause en faillite, No. 122, Ontario Bank vs. Dastous et a/., 
dans laquelle aprds en avoir conf6r6 avec les honorables juges 
Casattlt et DoBiON, Thonorable juge-en-chef avait d6cid6 " que 
les honoraires du conseil k Tenqu^te doivent 6tre accord^s quand 
la contestation est li6e sur le montant dii, et que ce montant 
tomberait sous la juridiction de la Cour Sup6rieure." 
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^°e?RU^" Dans la prSsente cause, les trois intim^s avaient sSpare leurs 

F.iiiis. dgfgi^ges \yiQjj^ qn'elles fossent identiqnes. Snr la decision ci-hant 

rendne sur Tune des contestations, le protonotaire accorda Thono- 

raire des conseils a Tenqudte dans les deux autTes contestations. 

Seivell 4* Gibsane, Procureurs de la Requerante. 

Amyoi Sf Casgrain^ ProcureuTS du Syndic et des Intimes. 



SUPERIOR COURT, QUEBEC. 



28 JUNE 1878. 



Coram Cabon, J. 



BERTRAND vs. POULIOT, and POULIOT, Opposant. 



OPPOSITION AFIN D'ANNUI^R— PLEA TO. 

Held : — ^That an Opposant maj at once demand from FlaintiflTa plea to t^ opponitipn, 
instead of moving upon him under article 586 ^ C. P., to declare whether he 
contestR the Bame or not. 



AUeyn Sf Chauveau, for Plaintiff. 
Dechene, for Opposant. 
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QUEEN'S BENCH, APPEAL SIDE. 

QUEBEC, 8ih MARCH 1877. 

i 

Coram DomoN, C. J., Monk, J., Ramsay, J., Tessier, J. 

Exjmie DALLAIRE, 



Petitioner for Habeas- Cqtpus. 

1. Tke oommitments in this cauw which Bet out the actn of the defendant, without 
ppecifying time, place or circumRtanco, and without stating such acts to have been 
illegally done, kdd^ insnflicient and quashed. 

2. Where a commitment appeared to be bad, a certified copy of the conviction 
allowed to be prodaced to show that there was no valid conviction to support such com* 
mitment. 

The Court, on the petition of the prisoner, having ordered 
the issue of a writ of Habeas-Corpus, the return of the Gaoler of 
the district of Quebec to the writ shewed that the prisoner was 
detained on the following commitments : 

1. Under a conviction by Isaie Nolet, Esquire, Justice of the 
Peace, of the said Dallaire, " attendu qu'il a 6t6 ce jour convaincu 
' devant le soussign6, un des juges de paix de Sa Majesty dans 

* et pour le district de Qu6bec, d'avoir insults et injurife en 

* paroles Joachim B6dard, Ecuier, J. P., ce dernier 6tanl en 

* devoir, le traitant de maudite canaille, d'enfant de chienne, de 
' maudit bfttard, et autres expressions injurleuses, et qu'il a 6t6 
^ par la dite conviction ordonn6, que le dit Dallaire a raison de 
' son dit d6lit sera tenu de payer dix piastres d'amende y 

* compris les frais, et qu'il a 6t6 ordonne par la dite conviction 

* que si les dites diverses sommes n'^taient payees immediate- 

* ment le dit Dallaire serait emprisonnfi dans la prison commune 

* pendant deux mois," and the commitment proceeded to order 
the the petitioner should be imprisoned at hard labour for two 
months unless the fine should be sooner paid. 

2nd and 8rd commitments, under convictions by Joachim 
Bedard, J. P., and Isaie Nolet, J. P., of the said Dallaire " for 
assault upon F6lix Durand and Edouard Durand respectively," 
without statement of time, place or circumstance, or unlawful- 
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mES^ ^^^* These commitmentB also ordered fine or imprisonment as 
did the former. 

ft 

4th. A commitment ordering imprisonment as before, nnder 
conviction by the same justices, of the said Dallaire, " pour avoir 
" 6t& rebelle au constable special, qui I'avait arr6t6 pour assaut, 
'^ et lui avoir d6chir6 sa blouse, le traitant d'enfant de chienne 
'' et d'autres expressions injurieuses." The name of the special 
constable was not stated. 

The court having ordered service of a notice of the applica- 
tion ui>on the Clerk of the Crown, R. AUeyn^ Q. C, apx>eared for 
the Crown ; the justices appeared in person and filed a petition 
in writing, signed by themselves, being their defence to Dallaire's 
application and praying for its dismissal. 

O'Farrdl^ for the prisoner, submitted that the commitments 
were insufficient and must be quashed. Ho presented certified 
copies of the convictions in order to shew that there was not a 
good conviction behind the commitment, and cited the following 
authorities to shew that a conviction may thus be produced to 
defeat the commitment, viz : H v. Mellor^ 2 Dow. lYS, In re 
Boothroyd, 15 M. & W., 1, R. v. Chan^, 6 Dow. 281, In re 
FUtcher, 2 D. & L. 726, In re Reynolds, 1 D. & L. 846. He urged 
that the convictions as shewn by the certified copies did not 
give any more information than the commitments, and did not 
state either time, which is sacramental by reason of the limitation 
of three months, or place, which is essential by reason of the 
limited territory of the magistrates' jurisdiction, and did not 
even assert any one of the prisoner's acts to have been unlawful. 

AUeyn Q, C. i contra. 

The Court auashed the commitments as illegal and insuffi* 
cient,and ordered the said Dallaire to be discharged out of custody. 

Judgment accordingly. 
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COUR SUPfiRIEURB, QUEBEC. 

No. 2421. 
Coram Oasavlt, J. 

GROSLEAU vs. THE Q. N. S. T. ROAD TRUSTEES. 

Juoi : — Que Thonoraire, article 82 du Urif, sera aooord6 poiir rfaadUumf quand le d^li- 
b<r6 eat d^charg^, Baoa la fante dee procnreani, et que la cause eet plaidSe de 
nouveau an m^rite. 

Ainsi jng£ sur api)el, par le demandeur, de la taxation da 
m^moire de frais par le protonotaire. 

G. Amyot^ Frocnreur du Demandeur. 

Ho»^ Stuart 4" Stuartf Procnreur du Defeudeur. 



SUPERIOR COURT— IN REVIEW. 

QUEBEC, SOtr NOVEMRER, 1876. 

Coram Meredith, C. J., Casault, J., Dobion, J. 

McGREEVY vs. GINGRAS et a/., 
And C0T£ Intervening. 



lfK1.^:-^1^ That, andcr article 168, C. C. P, an Intervenant k bound, witlim eight 
dayfl from the admimion of his Intervention, either to furnish anj further 
l^roaDds he may liave to set up in the princi|«] mt, or to notify the parties that 
he has no further grounds to offer, 

2^ That, without proof of the allegntions of his Intervention he cannot 
obtain the conclusions thereof* 

This was a case o{ saisie-gagerie par draii tie iuiie. 

The intervenant claimed as belonging to him an agricultural 
implement, called **une arracheuse de patateSj'* and asked to have it 
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HeorMTy -vrithdrawix from the seizure and delivered over to him. His 
^•t°5!!* intervention was filed and allowed on the 15th May 1876. 

On the 30th May, 1876, intervenant filed a demand of Plea, 
with proof of service on both parties ; and on the 5th June, 1876, 
intervenant foreclosed the parties from pleading to his inter- 
vention, and inscribed his case exparte on the merits, with notice 
served on the parties for the 7th June, 1876 ; without producing 
any evidence of the allegations of his intervention, he submitted 
the case for judgment exparte on the 7th June, 1876 ; and the 
Superior Court, on the 8th July, 1876, ' gave judgment exparte 
granting the conclusions of the intervention with costs. 

The judgment in review, reversing the said judgment of the 
Superior Court is in these words : 

Seeing that the plaintiflT did not answer the demand of 
intervention of the said C. T. Cdt6, within eight days after sevice 
thereof on him, the plaintiflT, and that, thereupon, according to 
article 158, of the code of civil procedure, the right of the said 
C. T. C6t6, to intervene in this case became admitted, as against 
the said plaintiflT ; 

And seeing that, according to the said 158th article of the 
code of civil procedure*, an intervening party " is bound within 
' eight days from the admission of his intervention to furnish 
' any further grounds he may have to set up in the principal 
' suit," and that, if he, the said intervening party, did not deem 
it necessary to furnish any further grounds in support of his 
intervention, he ought to have given notice to that eflfect to the 
plaintiflT ; and considering that, according to. the said article, and 
according to the course and practice of this court, the intervening 
party had not a right to have and obtain the conclusions of iiis 
intervention, without proof of the material allegations contained 
in the said intervention — ^and therefore that there is error in the 
judgment rendered in this cause on the eight day of July last, 
which, without any proof whatever of the truth of .the idlega- 
tions of the said intervening party, ordered a certain implement 
of agriculture, called " arracheuse de palates j'\ seized in this cause, 
at the suit of the plaintiflT, as belonging to the defendant, to be 
delivered up to the intervening party,— doth, in consequence, 
reverse and set aside the said judgment so rendered in this cause, 
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on the eighth day of July last, and doth set aside the inscription mcg^wivj 
by the intervening party of this cause for hearing%q)ar/e on the ^iJ'JJ^ 
merits, in order that the said inter\^ening party may proceed 
upon his intervention as to law and justice may appertain.*' 

Judgment of S. C reversed. 

Andrews^ Caron Sf Andrews^ for Plaintiff. 
MacKay Sf Turcotte, for Intervenant. 



SUPERIOR COURT, QUEBEC. 

19th SEPTEMBER, 1878. 

Coram Casault, J. 
SYNDICS DE ST. HENRI vs. CARRIER. 

Hbld: — ^Tfaat, when the judiciary oath ia deferred by the Court, the parties will be 
heard anew if they so desire. 

Per Curiam. — ^Ordonnfe, avant faire droit, que le d'efendeur 
comparaisse devant ce tribunal le premier octobre prochain, k 
10} h. du matin, pour alors et Ik r^pondre, sous le serment judi- 
ciaire, auz "questions qui lui seront pos6es par le tribunal, puis' 
^tre'les parties entendues de nouveau,,si elles le d^sirent, le 
cinq du m£me mois k la m6me heure* 

BUmdiet 8f Pentland^ for Plaintiffs. 

Bo$s4^ Q. C, for Defendant. 
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SUPEEIOB COURT, QUEBEC. 

3rd SEPTEMBER, t878. 

Coram Cabon, J. 
REGINA ex relatione OTARRELL vs. GARNEAU ei d. 

PROHIBITION— EXCEPTION TO THE FORM. 

Held: — 1^ Thai» writ of suiDmons in the nature of a writ of Prohibit ion cannot b« 
i|iia»hed on motion. 

2^ That a special answer may bo filed to an exoe|>tton to the form. 

As to the first point the court cited Macfarlane v. Worrall, 4 
L. C. R. 97. As to the second, Clarke et aly. Clarke et ux. 1 L. C. 
J. 99 ; Beacon Asset Co v. Whyddon, 1 L. C. J., 178. 

aParrell, for Plaintiff. 

Alkyn^ Q. C, and Heam, Q. C, for Defendants. 



CIRCUIT COURT— EJECTMENT. 

QUEBEC, 3bd SEPTEMBER 1878. 

Coram Caron, J. 
SCHOOL COMMISSIONERS ST. DAVID vs. DBVARENNBS. 

The defendakit wan employed aa a school teacher by Plaintifb, with the privilese 
ofoooQpying the school tiouse as her residence. Her engagement having been declared 
at an end by a resolution of the P]aintifl4, she persisted against th»ir will in oocopying 
the sdiool house. 

HsLD :— That an action to ^ect her, under art. 887 C. C. P., oould not be maintained 
Ibr want of jurisdiction, there being no lease and no occupation with the con- 
sent of the proprietors of the premises. 

The action was brought in ejectment, and was dismissed on 
a declinatory exception. 

Amyot 4* Casgrainy for Plaintiffs. 
MacKay Sf TurcoUe, for Defendant. 
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COUE DU BANC DE LA EEINE— EN APPEL. 

QUEBEC, 3 8EPTEMBRE 1878. 

Coram Dorion, J. C, Monk, J., Bahsay, J., Tessier, J., Cross, J. 

O'FAREELL et DOUCET. 

Jcofc : — Que suirant U prooMure actuelle en malidre de prohibition, il ent loisible au 
jnge doni )e jngement est alUiqu6, de comparattre sur I'araignation 21 lui faite 
dana la canae. 

La Cour, etc. '' Considerant que le juge des Sessions de la 
Paix ayait le droit de comparaitre sur Fassignation qui lui a 6te 
donn^e en cette cause, et que la motion de Tappelant pour faire 
rejeter cette comparution 6tait mal fond6e, et que, quant aux 
procedures subs^quentes qui n'^taient mentionn6es dans la motion 
que d'une maniere g6n6rale, I'appelant ne souffre aucun preju- 
dice en autant que Teffet de la decision i>ourra £tre rem6di6 par 
le jugement final, s*il y a lieu, la Cour rejette la petition pour 
appeler." 

O'Farrell^ pour le Demandeur. 

AMeyn, Q. C, pour le Defendeur. 



SUPERIOR COURT, QUEBEC. 

7th may, 1878. 

Coram Meredith, C. J. 
HALE ei at., vs. PRICE et al. 



Held : — ^That, under thecircuin0tancefi,di8cloeed by the Defendant's motion, the Court 
will compel non-reeident PlaintiiTrt to give Airther security for costs, without 
staying the proceedings. 

The motion of the defendants, supported by affidavit, is in 
these terms : " Inasmuch as the Plaintiffs in this cause are 



208 SUPERIOR COURT, ISIS. 

Hatoet at., « non-resident foreigners, and as it will be necessary for the 
prioB rt ml.. «« Plaintiffs to procure a commission for the examination of wit- 
" nesses at Buenos- Ayres, in South America, which commission 
'^ will entail a very large Expenditure of money, and as the 
" Plaintiffs have already given security in this cause, that they 
'* be ordered and adjudged to furnish additional security to the 
'' sum of six hundred dollars, currency, within such short delay 
'' as the court may fix, and further that all proceedings be 
'* stayed until such security be furnished." 

Per Curiam. — ^The Plaintiffs are ordered to give further secu- 
rity for costs to the extent of two hundred and eighty dollars, 
before the first day of next term, — proceedings not to be stayed 
in the meantime. 

Boss4 4* Langucdocy for Plaintiffs. 

Blanchet 8f PenUundy for Defendants. 



SUPERIOR COURT, QUEBEC. 

1877. 

Coram Stuart, J. 

SIMARD V. THE CORPORATION OF THE COUNTY OF 

MONTMORENCY. 



MUNICIPAL CODE — PROHIBITION. 

Held : — I. That no law 8tamp« are required to be put upon proceedings before magisi- 
trates in civiji matters. 

* 

2. That a county municipality can collect a tax imposed by itself not on 
a municipality but on certain individuals in whose interest it had opened a 
road which was a county road, and within its ezclusiTe juriidiction, 

3. Taxes imposed by the county on local municipalities can be levied 
by such local municipalities only. Taxes ordered to be levied on taxable pro- 
perty belonging to persons interested or benefitted by sny public work, are 
direct taxes by the ooanty, to be levied by it only. 
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4. The validity of proods-verbaux and actn of apportionment cannot be Bi^^rd 
tried incidental! j, and Ihej are oondosive and binding until set aaide by direct Corp. of the 
proceedingK saeh as fiimiahed and anthoriied by the municipal code. MontVency. 

5. As a general rale goveniing the remedy by prohibition, it muBt be 
resorted to between the commencement of the action complained of and final 
judgment ; otherwise the want of jurisdiction must appear on the face of the 
proceedings In order to justify prohibition after judgment. If the rate pay^r 
have abstained from urging before the magistrate's court, his objections to the 
jurisdiction of the iQagiBtrate, or to the sufficiency of the municipal acts, such 
objections will not afterwards be listened to, if urged collaterally upon proceed- 
ings in prohibition. 

Pcf Curiam. — ^A proceediBg by prohibition has been taken 
by the plaintiff npon the judgment of a magistrate condemning 
him to pay a sum of money to the county. 

The county of Montmorency, by procds-verbal duly made 
and homologated, ordered the opening and making of a road in 
the parish of St. Fereol at the cost of certain inhabitants of that 
parish for whose beneiit the road was opened ; subsequently an 
act of apportionment, in execution of the said procds-verbal, was 
by the council of the county, ordered to be made, and the secre- 
tary-treasurer of the parish of Saint Fereol was charged with 
making the same. This also was afterwards homologated by the 
county council after the due observance of the legal formalities. 
The secretary-treasurer of the parish of Saint Fereol was then 
employed by the county council to give the necessary notices of 
payment to all persons named in the a(^t of apportionment and 
to receive payment of the same. All this was also done, and no 
objection was made to the procds-verbal or act of apportionment 
at any time during which, by law, it was competent to object to 
them. The plaintiff in the cause, after due notice to pay, made 
default, and proceedings were adopted before a magistrate in the 
name of the county, against him for the recovery of a sum of ten 
dollars and fifteen cents, amount for which he stands liable 
under the act of apportionment. The plaintiff appeared by attor- 
ney, pleaded a denial, and put the corporation under the obliga- 
tion to prove its case, which it did to the satisfaction of the 
magistrate. The case of the corporation being closed, the plain- 
tiff was asked if he had any evidence to adduce upon his defence, 
and upon his declaration that he had not, the case was considered 
and decided by the magistrate, condemning the plaintiff to pay 
15 
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Billiard ^j^Q g^J^ demanded. Execution in due time was issued ux)on this 
oS?ot5fof* judgment, when the plaintiff resorted to the proceedings by 
iio»i'«acy. prohibition. 

Numerous reasons are alleged by him, of which by far the 
largest number go to the merits of the case as he views it, and 
are inadmissible to ground a prohibition ; the only grounds set 
up by the plaintiff which it is ntoessary to mention at all, are, 
that the magistrate had refused to hear the plaintiff and admit 
him to plead, that none of the proceedings before the magistrate 
were stamped as required by law, and were consequently null ; 
that the proceedings for the recovery of the sum due could only 
be taken by the municipality of St. Fereol, and not by the county 
municipality. 

As to the first of these objections there is no foundation in 

fact for it, the proceedings before the magistrate establish the 

very reverse and there was no attempt made to controvert them. 

V This ground was possibly urged to secure the granting of the 

prohibition in limine. 

As to the second, no stamps are required to be put upon the 
proceedings before a magistrate in civil matters, such as the pre- 
sent, and no objection to the want of stamps was made in the 
progress of the proceedings, nor did the plaintiff himself stamp 
his proceedings there. 

The remaining ground that the county municipality could 
not collect a tax imposed by itself, not on a municipality, but on 
certain individuals in whose interest it had oi>ened a road, wliich 
was a county road, and within its exclusive jurisdiction, is a 
proposition of law grdunded on articles in the municipal code, 
and which can be safely decided only by reference to them. 

Art. 988 enacts. The amount of every tax imposed by a county 
council, for general or sx)ecial purposes, is levied^ exc^ in the 
case mentioned in articles 490 and 491, on alt the local corporaiions 
of such cowUy^ in proportion to the total value of their taxable 
property liable for the payment of such tax. 

Art. 939. The portion imposed on each local corporation constitutes 
a debt payable by such corporation to the county council^ according to the 
conditions and on the terms freed by such council. 
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The amount of such portion or debt is levied in the local ®*"*"* 
municipality, in the same manner as local taxes, on all the ^i^yot^ 
taxable property subject to such tax, without its being necessary **"* "°''^* 
to make other by-laws or orders for that purpose. 

There is nothing difficult in seizing the full meaning of 
t£iese articles. The taxes imposed by the county council on the 
local corporations of such county, are debts payable by such local 
corporations to the county council, and are to be levied in the 
local municipalities in the same manner as local taxes, without 
it being necessary to make other by-laws or orders for the pur- 
pose. 

A tax imposed by a county council, not upon any local 
municipality, but upon certain individuals, could under none of 
the known rules of interpretation of statutes be held to fall 
within the meaning of these two articles ; but as the municipal 
code is to be carried out by persons far from familiar with law, 
it was deemed proper to make assurance doubly sure, and to 
except from the operation of these articles, the case mentioned 
in articles 490 and 491 of the municipal code. 

Let tis now see the cases which are not regulated by the 
articles above mentioned. 

Art, 490. To levy by fneans qf direct taxation on all the taxable 
property, or only on the taxable real estate belonging to those per* 
sons who, in the opinion of the county, are interested in any public 
work carried on under the control of the corporation, or belonging 
to those who benefit by such work, all sums of money required for tlie 
construction and maintenance of such work. 

Art. 401. To levy by means of direct taxation, money re- 
quired for any purpose, within the scope of the functions of the 
council, on all taxable property, or only on all taxable real estate 
comprised within a part of the municipality, on petition by the 
majority of the rate payers liable to pay such tax, to the extent 
and under the conditions set forth in such petition. 

The county council only exercises the power conferred by 
this article when the territory of the majority of the rate payers, 
by whom such petition was presented, is interested in two or 
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eimard moie local municipalities of the county, or when the money to 
clmn^/if* be raised and levied is to be employed on some public work 
Muafwocy. y^jjj^jj fj^]]g jj^j^^q^ its jurisdictiou. 

The power of the county municipality to levy, by means of 
direct taxation, upon tlve persons interested in any public work and 
wlio benefit by it, is thus unequivocally conferred upon the counfy 
municipality and is the case distinguished and excepted from 
the power conferred upon the county municipality, to impose taxes 
on the local municipalities, which last taxes can only be levied 
by such local municipalities themselves. 

In brief, taxes, imposed by the county on local municipa- 
lities, can be levied by such local municipalities only. 

Taxes ordered to be levied on taxable property belonging to 
persons interested or benefitted by any public work, is direct 
taxation by the county, to be levied by it only. 

The tax to be levied on the plaintiff, of which he complains 
in the present cause, is a direct tax imposed uj)on him by the 
county for a road, in which he was interested and benefitted, 
and falls within the purview of the two last mentioned articles 
and not the two first. 

The opening of the road in question by the county munici- 
pality, and taxing the i>ersons directly for whose benefit it is 
made, is a legislative power, embodied in the proems verbal and 
act of apportionment upon which the proceedings before the 
magistrate rest. These important documents are binding until 
they have been annulled by the magistrate's Court or the Circuit 
Court, in the manner and within the delay prescribed by the 
articles 100, 461, 105, of the municipal code. No proceedings 
whatever have been adopted, by an interested party, under these 
several articles, to have the proces-verbal and act of apportion- 
ment, or either of them, annulled, and they were consequently 
binding on the magistrate, and are equally so upon this court : 
their legality cannot be impeached collaterally upon prohibition. 
The secretary-treasurer proved before the magistrate that more 
than the three months prescribed by the municipal code, had 
elapsed after the giving of the required notices in relation to 
these documents, before the ptoceedings were taken against the 
plaintiff, and that they were not called in question. I assume it 
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BimArd 

T. 



to be law that the validity of proces-verbauz and acts of appor- 
tionment cannot be tried incidentally, and that they are conclu- ^7a^'if* 
sive until set aside by direct proceedings, such as furnished and *«*>»**"°*'y» 
authorized by the code. 

The prohibition in this case was resorted to after judgment 
rendered by the magistrate, and after the plaintiff had acquiesced 
in his jurisdiction by appearing without challenging it, and 
pleading to the merits of the demand made upon him. As a 
general rule, governing the remedy by prohibition, it must be 
resorted to between the commencement of the action complained 
of and final Jlidgment. Otherwise the want of jurisdiction must 
appear on the face of the proceedings in order to justify prohi- 
bition after judgment. Lord Abingbb C. B. observed in Robert v. 
Humhy '' the rule seems to be this, that if you wait and take the 
chance of a sentence in your favor, you cannot afterwards object 
to the jurisdiction, unless it appears on the face of the proceed^ 
ings that the court had no jurisdiction." In Buggin v. Bennet, Lord 
Mansfield, drawing the distinction between cases wherein the 
parties have acquiesced in the jurisdiction of the court below, 
and those where the objection had been taken at the trial, says 
" If it appears upon the face of the proceedings t!hat the court 
below has no jurisdiction, a prohibition may issue at any time, 
either before or after sentence ; because all is a nullity, it is 
coram non judke. But when it does not appear upon the face of 
the proceedings ; if the defendant will lie by, or suffer that 
court to go on under an apparent jurisdiction, as upon a contract 
made at sea, it would be unreasonable that this party, who, 
when defendant below, has thus lain by and concealed from the 
court below a collateral matter, should come hither after sentefiice 
against him there, and suggest that collateral matter as a cause 
of prohibition, and obtain prohibition upon it, after all his 
acquiescence in the jurisdiction of the court below." 

In the present case the plaintiff not only abstained from 
urging any objection to the jurisdiction of the magistrate, but 
he never attacked the proces-verbal or act of apportionment 
which the magistrate merely gave effect to. It would, in my 
opinion, be dealing a fatal blow to our municipal system, and it 
would be sanctioning an oppressive course of conduct in the 
rate payers, to absolve them from urging their objections to the 
jurisdiction of the court, or the validity of the municipal acts, 
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BiDMrd in a direct frank manner, and to listen to such objections colla- 
^r<J5i?yof* ^Q^^^Wy urged upon proceedings in prohibition. I take for my 
iioD4rtn«j. giiidance the rule which obtains in England, and I am of opinion 

that the plaintiff has made out no case in prohibition, and that 

he must consequently fail. 

Action dismissed. 

Blanchet Sf Pentland^ for Plaintiff. 

Bo$s6 4* LanguedoCy for Defendant. 

The foregoing judgment was confirmed by t&e Court of 
Queen's Bench, appeal side, Quebec, 7th June, 1878. Present : 
Sir A. A. DoRioN, C. J., and judges Monk, Ramsay, Tkssier & 
Cross. 



COURT OF QUEEN'S BENCH,— APPEAL SIDE. 

QUEBEC, 4th MARCH 1878. 

Cbram DoRiON, C. J., Monk, J., Tessier, J., Cross, J, 
OTARRELL and BRASSARD, et al. 



Held:— That there ia no appeal from the judgment of this court to Her Miye«ty in 
Her Privv Council, in a m alter of Prohibiticn. 



Appeal refused. 
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SUPERIOR COURT, QUEBEC. 

9th JULY, 1878. 

No. 208'7. 
Coram Casaxtlt, J. 

THE CANADA PAPER CO et a/., vs. CARY. 



Held : — That a judge in baineo eannot reTiae and annul a judgment in chamben, granting 
podseaidon to plaintifisi on giving aecurity, of goods revendicated, radi 
judgment in cliambera Laving by law the force of a judgment of the court. 



Andrews^ Caron S^ Andrews, for plaintiffs. 
DecMne, for defendant. 



SUPERIOR COURT, QUEBEC. 

9th JULY 1878. 

Coram Casault, J. 
SCOTT vs. HARDY tt vir., 

ARTICLE 49 C. C. P.— EXCEPTION TO THE FORM. 

The plaintiff waR deecribed in the leaae on which the action was based as " Henry 
S. 8oott/' without any indication of the name for which the " 8 " stood ; 

Hkld:— On exception to the form, that he could maintain an action in the name 
specified in the lease, without any hirther designation of his second christian 
name. 

Exception to the form dismissed. 
Robertson, for plaintiff. • * 

Dechine, for defendant. 
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SUPERIOR COURT. QUEBEC. 

1878. 

Chram Stuabt, J, 

Exparte THE COMMISSIONERS OF THE QUEBEC, 
MONTREAL, OTTAWA AND OCCIDENTAL RAILWAY vs. 

O'NEIL a^d Others. 

RAILWAY ACT OF 1869 — K3CPE0PEIATI0N— BAILWAY 

COMMISSIONKBS. 

Held : — 1' That petilionR for expropriation onder the Railway act of 1869, miiKt 
contain the description reqaired by art 2107, G. C. 

2° Tiiat the CommissionerB of the Quebec^ Montreal, Ottawa and Oori* 
dental Railway Company cannot in their own name exercise the right of 
action. The Railway being a public wori^ UiIr right is vested in Her 
Majesty. 

Per curiam, — ^These several petitions are alike in form and 
purpose, so that they present one question for decision. They 
are resisted on the following grounds : 

1^ That the land desired in each case is not sufficiently or 
legally described. 

2^ That the land is already in the X)088ession of the Railway 
and there has been no satisfacction of any kind. 

3^ That the Commissioners are without any authority to 
make the Petition in their name. 

The 11th sec. of 82 Yic. ch. 51^ requires that a notice 
should be served on the parties. 

1° Containing a description of the land to be taken. 
2^ A declaration of readiness to pay. 

« 3^ The name of l^he person to be appointed as arbitrator of 
the company. 

Sec. 15. " If within 10 days after service of such notice or 
" within a month after publication thereof, the opposant party 
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** does not notify to the company his acceptance of the sum offered, ^S ,'0 'wd 
" or notify to them the name of a person he appoints as arbitrator, ^' "^^''^y* 
*' then the judge shall, on application of the company, appoint a otLro" 
" sworn surveyor sole arbitrator, for determining the compen- 
" sation to be paid as aforesaid. 

" If the opx>osite party notifies to the company the name of an 
** arbitrator, the two arbitrators are jointly to appoint a third, or 
" if they cannot agree upon a third, then the commissioner of 
" agriculture and public works shall appoint one of the official 
** arbitrators to be a third arbitrator. The award of the arbi- 
" trators or any two of them is final and canclusive," 

Sec. 27 enacts " upon payment or legal tender of the compensa- 
" tion so awarded or agreed upon to the party entitled to receive 
*' the same, or upon deposit of the amount of such compensation 
" in the manner hereinafter mentioned, the award or agreement 
" Aall vest in the company the power forthwith to take possession of the 
" lands or to exercise the right or to do the thing for which such 
" compensation has been awarded or agreed upon." 

This is the law, the payment or tender (in these instances 
by the Q-otemment of the Province) of the compensation 
awarded or agreed upon, vests the right to x>ossession. This is 
the law of the land as found in Article 407 of civil code. " No 
one can be compelled to give up his property except for public 
utility, and in consideration of a just indemnity previously paid." If, 
after such payment ^r tender of the compensation, any 
resistance or forcible opposition be made to taking possession, 
the judge niay, on proof to his satisfaction of such award or 
agreement, issue his warrant to ^le sheriff of the District,^or to a 
bailiff as he may deem most suitable, to put the company in 
possession, and to put down resistance or opposition. So far we 
have the general rule that the payment or tender of the compen- 
sation awarded or agreed upon gives possession, and the sheriff puts 
down resistance or forcible opposition. 

" Sec. 28, enacts : — Such warrant may also be granted by any. 
** such judge, without such award or agreeipent, on affidavit to 
'' his satisfaction that the immediate possession of the lands or 
" of the power to do the thing mentioned in the notice is neces- 
" sary to carry on some part of the Railway with which the 
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Q*£"a ^ " company are ready forthwith to proceed : and upon the 

0. R«uw>y, ic company giving security to his satisfaction, and in a sum 

^ ofheS'' " which shall not be less than double the amount mentioned 

*' in the notice, to pay or deposit the compensation to be 

'' awarded, within one month after the making of the award, 

" with interest from the time at which possession is given, 

^* and with such costs as may be lawfully payable by the com- 

pany. 

This is an exception to the general rule established in the 
previous section, and to entitle the government to a warrant 
from the judge, there must be made out in the most satisfactory 
manner two things : that there has been resistance or forcible 
opposition to the taking possession, and that there is a neces- 
sity for the immediate possession of the lands. I should strongly 
incline to the opinion, that in a railway such as the one in 
question which has been under contract for years, it would be 
necessary to show some reason why the course prescribed by 
the 27th sec. had not b^en pursued earlier, and that this omission 
was not that of interest or design ; for it must be borne in mind 
that it is a departure from a fundamental principle of law 
and public justice to compel any one to give up his property, 
even for public utility, without having first received payment 
of the indemnity to which he is entitled. In the present case the 
applications rest on the affidavit of the same individual couched 
in the general terms of the law, without a single fact stated 
from which the judge could decide whether there exists any 
necessity for immediate possession, nor what is the nature of 
the resistance or forcible opposition to overcome, if any at all 
ever existed. An affidavit prodj^ced by the parties shewing 
cause establishes that the lands have been in the possession 
of the company for a long time past, and that no opposition was 
made to its taking possession. The petitioners have not shown 
that they have met with any opposition, and there is not a 
shadow of reason for the intervention of any judge in the matter. 

The parties further urge that they have named their arbi- 
trator, but that the arbitrator of the government refused to join 
in the nomination of a third, as required by law, assigning as 
his reason that he desired the third arbitrator to be named by 
the Commissioner of public works. This reading of the law would 
give the government the nomination of two arbitrators out of 
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three, and as the award of any two is final and conclusive, Q^M^ofwd 
I fear that such a course, even if it were consonant with the ^•**^*''»y» 
strict letter of the law, would stamp the impression on the ^ othe™.** 
public mind that the act of the government is rather that of 
appropriation of the land of individuals than that of acquiring 
it by expropriation in the sense of the law. 

The Petitions are in the name of the Commissioners of the 
Quebec, Montreal, Ottawa and Occid^ental Railway whose 
powers are defined by 89 Vic. ch. 2. That railway is now a public 
work belonging to the province of Quebec, and all the prbperty 
and rights of action of the corporation of the North Shore Railway 
Company and all franchises and privileges thereof, are vested in 
Her Majesty to and for the uses of the Province : if lands are to 
be taken possession of, it must be for and in the name of Her 
Majesty by the Attorney General. I know of no other manner in 
which Her Majesty can call Her court into action ; it cannot be 
seriously contended that the Commissioners represent Her Ma- 
jesty and may in their own name exercise rights vested in Her- 
The construction and management of the Railway is confided to 
the Commissioners, but no right of property or action vests in 
them. I am of opinion that the objections urged against 
these petitions are well founded and are fatal to them and they 
are consequently dismissed with costs. 

32 Vic. ch. 61, sec. 9, ss. 11, 12, 27, 28. 

C. C. art. 2167. § 3, art. 407. 

34. Vic. ch. 2. sec. 2, 8, 6, sec. 11. ss. 4. 

/. G. Cohtdn, Q. C, for Commissioners. 

Ross Sf Sluarty for parties interested. 
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COURT OF QUEEN'S BENCH— APPEAL SIDE. 

QUEBEC, 8th SEPTEMBEB, 1874. 

Coram DoEiON, C. J., Monk, J., Tascheeeau, J., Bamsay, J., 

Sanborn, J. 

REGINA V. PITBB CHOUINARD. 

• • 

Indictment under 32 and 33 Victoria, ch« 21, section 78, which iB eh foIloWH : 

*' Whosoerer, hwng vntrutUd^ either aolely or jointly with any other person, with 
" any jtower oJaUom/eyfor iht Bale or trafufer of any property, fraud alently sells or trans- 
** fers, or otherwise oonrerts the same or any part thereof to his own use or benefit, or 
" to the use or benefit of any person other than the person by whom he was so intrnsted, 
" is guilty of a misdemeanor, and shall be liable to any of the pnnishmentB which the 
" Court may award as hereinbefore last mentioned." 

Hrld : That the Pifwer of AUomey, mentioned in section 78, of 32 and 33 Victoria, 
chapter 21, must be a written Power of Attorney , and oral testimony of a Terbal 
Power of Attorney will not bring the Defendant's act within the scope of that 
statute. 

This was a case reserved from the Queen's Bench, Crown Side, 
sitting in the district of Chicoutimi. 

The whole case is resumed in the statement of objections 
'filed in writing by the defendant's counsel, the case reserved 
submitted by the Honorable Judge Routhier, and the judgment 
of the Court of Queen's Bench. . P ' ■ - 

Objections of defendant's counsel. 

1° That there is no valid indictment against the defendant 
in this cause, the only charge against him being contained in a 
document written and composed exclusively in the French lan- 
guage, a language prohibited from being used in indictments in 
the courts of this country by the laws in force therein. 

2^ That, in the said invalid document purporting to be the 
indictment herein, there is no presentment by the jurors /or Our 
Sovereign Lady, the Queen, becatise the French word " dedarent " 
used therein is not the equivalent of the English and sacramental 
word ''present,^^ and because the said invalid document does not 
shew that any presentment has been made " for " Our Sovereign 
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Lady, the Queen, and that this prosecution has been taken in ""^J"* 
her name, the only name in which it could have been taken, the ^®"*°"^- 
words of the pretended indictment being : " Les jures DE notre 
" Souveraine Dame, la Beine, d£clabent." 

3° That the said pretended indictment, purporting to have 
been framed under section 78 of chapter 21 of the Statutes of 
Canada, 32 and 88 Victoria, does not charge any offence created 
by that, or any other, statute, though it concludes " contrdt formam 
statvti^'' and does not charge any offence cognizable in Law. 

All which objections, taken by the said defendant, at the 
trial herein, the said defendant respectfully requested the said 
Honorable Judge to reserve for the consideration, as a reserved 
case, of the Court of Queen's Bench, (appeal side) at its then next 
sitting at Quebec. 

RESERVED CASE. 

Le d6fendeui en cette cause a, le quinze juillet dernier 
(1874), k Chicoutimi, subi son procds devant la Cour du Banc de 
la Reine, ayant jurisdiction criminelle, alors tenu et pr6sid6e par 
moi, pour avoir frauduleusement 6chang6 et converti k son propre 
usage et b6n6fice une jument qui lui avait 6t6 confine avec pro- 
curation de Techanger pour I'usage et b6n6fice de Jean Baptiste . 
Fortieri son mandant. 

II a plaid6 non-covp^ble a cette accusation ; et son conseil, 
apres la cloture de la preuve de la Couronne, a pr6tendu que 
Tindictement 6tait defectueux et demande I'acquittement de 
raccus6, pour les raisons mentionnees ^ans T^crit ci-joint alors 
produit, et auquel je refere cette Cour. 

La premiere objection faite k Pindictement p^cequ'il est en 
langue Fran9aise m'a paru ne pouvoir tenir en face de la section 
133 de " rActe de FAm&ique Britannigue du Nord, 1867." 

La seconde objection all6guant que les mots " les jur6s d^ 

Notre Souveraine Dame, la Reine, d^larent " ne sont pas une 

traduction fidele des mots sacramentels : The jurors /or our " Lady 

the Queen, present " m'a paru aussi futile, parceque c'est la 

traduction mfime de nos statuts Fraufais, parceque le mot *' d^cla^ 
rent " expriment mieux, suivant moi, que le mot reprisentent, le 
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*!«*" sens juridique du mot anglais '' /present,'' et parcequ'enfin 
choniiiMHi, ^rchbold, page 25, Edition de 18Y1, cite comme ayant ete declare 
valide un indictement commen9ant comme suit : " The JuroTs 
" OF Our Lady, the Queen." \ 

La troisieme objection seule m'a paru serieuse, quoique jo 
Taie jugee non fondle. 

L*indictement est fondee sur la section 18 de la 82 et 33 
Vict., chap. 21. La pretention de la defense est — 1° que la procu- 
ration mentionn^e dans cette section doit 6tre jmr icrU, tandisque, 
dans la presente cause, la procuration prouvee etait verbak ; — 
2° qu'il faut que le mandataire ou procUreur ait vendu et non pas 
icliang€ la c]u)$e ou propri6U qui lui a 6te confiee. 

« 

Dans la presente cause, il a 6te etabli, 1° que J. Bte. Fortier 
uvait confie k I'accuse une jument valant $80.00, et Tavait auto- 
rise et charge verbalenient, moyennant un salaire ou prix convenu 
de $2.00 — de I'echanger pour un cheval alors convenu et designe 
entr'eux. — 2^ que I'accuse avait echange la dite jument comme 
a lui appartenant, i)our un autre cheval que celui designe et 
convenu, et s'fitait approprie le dit cheval qu'il avait refuse de 
rendre au dit J. Bte. Fortier. 

Ces faits 6tant prouves, j'ai cru, 1° que la procuration verbale 
devait suffire, et que ce n-6tait pas I'ecrit qui pouvait constituer 
le crime ; que, si le I6gislateur avait voulu que cette procuration 
fut icrite^ il I'aurait express6ment d6clar6. comme il I'a fait dans 
la section 76 du m6me acte. 2® que le lait de I'accusg d'avoir 
4chang4 la jument, a lui confiee, contrairement aux instructions 
donn6es, et d'avoir frauduleusement converti le produit de cet 
6change k son propre usage et b^n^Jke, se trouvait suffisamment 
d'accord avec la section 78 cit6e, et Ugalement exprim6 par les 
mots vend, ou transporie ou auiremenl convertit frauduleusement, ifc,, 
du statut. 

C'est pourquoi j'ai ordonne au dfefendeur de passer outre et 
de proc6der. N6anmoins comme la troisieme objection me i>arai8- 
sait 86rieuse, j'ai cru devoir accorder ce qui m'^tait demande par 
Tficrit ci-joint, et rfeserver pour la consideration de cette Cour les 
trois objections soumises. 

Les petits jur6s out rapporte centre I'accuse un verdict de 
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m 

coupable^ et il a fourni caution de comparaitre au prochain terme "'J^"* 
criminel k Chicoutimi pour recevoir le jugement de cette Cour. ^'»*»"*~"'- 

Je Boumets en consequence a la decision de cette Cour les 
trois objections ci-dessus mentionn^es, et je la prie de declarer si 
j'ai eu raison ou tort de renvoyer les dites objections comme non 
fondees. ^ 

Ce 26 aout 1874. 

(Signe), A. B. Routhier, 

J. C S. 

JUDGMENT. 

La Cour, ayant entendu Taccuse, Pitre Chouinard, par sou 
avocat, ainsi que la Couronne, sur les questions r^servees par le 
Juge presidant au proces contre le dit Pitre Chouinard devant la 
Cour' du Banc de la Reine, a Chicoutimi, pour avoir frauduleuse- 
ment ^change et converti k son propre usage et benefice une 
jument qui lui avait 6t6 confiee par procuration verbale de 
1 echanger contre un autre cheval d68ign6 et convenu pour Tusage 
et b6n6fice de Jean Baptiste Fortier, son mandant. 

Consid^rant sur la premidre question reserv^e que la langue 
Anglaise et la langue Fran9aise 6tant toutes deux reconnues par 
" TActe de TAmferique Britannique du Nord," de mil huit cent 
soizante-sept, comme langues officielles, I'objection faite k Tacte 
d'accusation (indictment) parce quHl est r£dig6 en langue Fran- 
9aise est mal fond6e. 

Consid6rant sur la seconde question r6sery6e que Tobjection 
fond6e sur ce que les jures, au lieu de se servir des termes : 

" The jurors for Our Sovereign Lady^ tlie Queen, present, &c.," 
out fait usage des expressions suivantes : 

^^ Les juris xyR Notre Souveraine Dame, la Reine, d£clarent," 
est ^galement mal-fondie. 

Et consid6rant sur la troisieme question rfiservee sur Tobjec- 
tion £eiite que Tacte d*accusation, bas^ sur la clause 78 de I'acte 
pass6 sous le chapitre 27 dans la session qui a eu lieu dans les « 
32e et S8e ann6es du Regne de Sa Majesty, ne mentionne pas 
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**;'"• qu'une procuration par ecrit ait ete doniiee a Taccuse par le dit 

chouinard. j^i^ Baptiste Fortiei, et que le juge presidant au proccs a permis 

de prourer que la procuration mentionnee dans cette section 

pouvait 6tre verbale et pouvait 6tre etablie par preuve testimo- 

niale. 

< 

Et considerant que le terme procuration dans la version fran- 
paise et ceux de ^' power of aiUymey^'' dans la version anglaise ne 
peuvent d'apres Fintention et le sens s'appliquer qu'a une pro- 
curation par 6crit, et qu'en consequence Tacte d'accusation 
(Indictment) est irregulier, insuflBisant et nul, et la preuve permise 
d*une procuration verbale est fgalement irreguliere et illegale, 
cette Cour declare et adjuge que le dit acte d'accusation {IntUci- 
ment) centre le dit Pitre Chouinard est irregulier, insuffisant et 
nul, et la preuve permise d'une procuration verbale est egale- 
ment irreguliere, illegale et nulle, et casse et annulle (quash) la 
conviction ou verdict de culpabilite rapportee par le jure contre 
le dit Pitre Chouinard devant la dite Cour du Banc de la Heine, 
dans le district de Chicoutimi, le quinze juillet mil huit cent 
soixante-et-quatorze. 

Ernest Cimon, pour la Couronne. 

John O'Farrellj pour le Defendeur. 
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9;h JULY 1878. 

Coram Casault, J. 



ERASER vs. GARANT. 

OPPOSANT — MOTION FOR FOLLE ENCHtRE. 

An MJli^^^^^^^^ ^^ immoyeablefl having failed to pay the price, one Beitrand pro- 
duced on opposition o/Sn (ie conaerver and moved for a /o/^ encA^e. Bertrand'a claim did 
not appear in the Registrar's certi6cate, and he had given notice of his motion htjwt 
filing his opposition, J7«'ci, that as his claim was not proved in the Reoord ai the tim^ 
he gave notice, his motion most be rejected with costs. 

Hamel Sc Tessier, for Plaintiff. 
Alleyn Sf Clumveau, for Bertrand. 
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SUPERIOR COURT, QUEBEC. 

1878. 

Coram McCord, J. 
PLANTE V. ROBITAILLE. 

RENT — SAI81E OAOERIE — INSOLVENCY. 

The defendant, as one of a commercial firm, haviDg made an asBignment in Inpol- 
vencj, the Plaintifi* took an attacliment against him individaally for rent due and to 
become due. The defendant demurred, on the ground that the rent had not previously 
been demanded, and that no right was shown to claim rent not yet due. 

Held : -That neither of these grounds would support the demurrer, in view of Plain- 
tiff's allegation that Defendant, as a member of the said firm, had made an 
assignment in Insolvency. 

Per curiam. — ^The plaintiff sues the defendant for $100 and 
interest, and the action is accompanied with a saisie-gagerie, 
$41.66 being for rent due, and the remainder for rent to become 
due. 

The action is demurred to, on grounds which ultimately 
amount to these, that the rent was not previously demanded, 
and that no right is shown to claim the rent not yet due. 

I consider neither of these grounds good in the face of the 
plaintiflTs allegation that the defendant as a member of the firm 
of Pouliot & Bobitaille, had made an assignment to an Official 
Assignee under the Insolvent Act of 1875. 

The insolvency vested the individual property of the defen- 
dant in the assignee and even if it did not give the plaintifi a 
right to claim the rent not yet due it gave him the right of 
using conservatory process by means of satsie-gagerie against the 
defendant personally and so far his right of action exists. 

Whether he can obtain payment of all the rent he asks for, 
is a matter to be decided on the merits. 

Demurrer over-ruled. 

Draiiin Sc Lapomte, for Plaintifi*. 

Garan^ for Defendant. 
16 
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COUR SUPfiEIEURE, QUEBEC ' 

4 

No. 2098. 

/ 

Coram Caeon, J. 

OMALLEY vs. THE SCOTTISH COMMERCIAL INSURANCE 

COMPANY. 

EXCEPTION DeCLINATOIFwE — ^JURISDICTION — ASSURANCE. 

Une oompagnie d'aanurance ayant son domicile k Montreal, et ^manant k«8 polices 
de Montreal, prend des ricquefl il Quel)ec par I'^ntremiHC de non agent r^idant en ce 
dernier endroit. 

JuQi I — Que la oompagnie pent 6tre poursuivie si Quebec, ie droit deletion y nyant prii 
naiasance. 

Action prise par le demandeur pour recouvrer la somme de 
deux mille piastres, montant d'une police d^assnrance contre le 
feu, k Quebec, au bureau de Tagent de la oompagnie. La defen- 
deresse plaide par exception declinatoire les moyens suivants : 

Firsti. — Because the demaride in this cause is purely personal 
and is not a matter mentioned in articles thirty five, thirty six, 
thirty eight, forty, or forty two of the code of civil procedure of 
t]iis province. 

Second. — Because the said defendants have not been sum- 
moned to appear before the Court of their domicile, their domi- 
cile and chief place of business for this province being in the 
city of Montreal, in the district of Montreal. 

Third. — Because they have not been served within this dis- 
trict of Quebec with the process of this Court, and it is not 
alleged or pretended that any such service has been made. 

Fourth — Because the pretended right of action in this cause 
did not originate within this district of Quebec, the i)olicy of 
insurance whereon this action is founded having been made and 
datedr and entered into, as appears, by said policy fyled by the 
plaintiff*, not in this district, but at the said city of Montreal, in 
the district of Montreal. 

Fifth. — Because the whole cause of action, if any the plain- 
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tiiF has, in this matter, did not originate in the district of Quebec ^""J^^^ 
' and the defendants have not been served with the process of Si^iSii" 
this Honorable Court in this district, nor are they domiciled com^ny. 
therein. 

Autorit6s citees par la defenderesse. 

12 L. C. R. p. 416, Jackson el al.j vs. Cox worthy. 

1 Q. L. R. p. 61, Wurtele vs. Lenghan el a/. 

1 Q. L. R. p. 204, Connolly vs. Brannan. 

18 L, C. J. p. 16, Gault el aL, vs. Wright el at 

1 Q. L. R. p. 207, V6zina vs. The New-York Life Insurance 
Company. 

JUGEMENT. 

La Cour, etc. '' Considerant qu'il est allegue dans la decla- ^ 

'' ration da demandeur et qu'il est en preuve au dossier que la 
'' police d'assurance sur laquelle la presente action est basee, 
'' quoique dat6e a Montr6al, a 6te remise au demandeur k Quebec 
" par Tagent de la dfefenderesse en vertu de conventions prece- 
'* demment faites k Qu6bec, au bureau de la dite defenderesse 
*' par son dit agent, et qu*en cons^uence le droit d'action a pris 
*' naissance k Qu6bec, et ^-u que le montant du en vertu de la 
" dite i)olice est payable a Qu6bec, renvoie la dite exception 
" d6clinatoire avec dfipens." 

Ce jugement a 6te confirm6 en appel. 

AUeyn 8f Chauveau, i>our le Demandeur. 

AndrewSj Caron 4* Andrews^ pour la Defenderesse. 
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. SUPERIOR COURT, QUEBEC. 

1878. 

Coram MoCobd, J. 
MORIN V. MORIN. 

Hbld :— That an InBtrumeiit under private seal, wtu aeing prM, need not be executed 
in duplicate. 

Per curiam. — ^This case comes up upon the petition of one 
Bedard, an opposant creditor, for /otfccwc/ure against one Moreau, 
the ac^udkataire. 

Moreau pleads to this petition a written agreement by 
which Bedard agreed, in the event of Moreau's becoming pur- 
chaser, to grant him the same delay for payment by instalment 
which he had already given to the defendant upon whom the 
property was being sold. 

He further tenders and pays into Court the instalment of 
$200 and interest then due according to the terms mentioned in 
said agreement. 

B6dard answers specially : 

1. The nullity of the agreement, as being a sous seing privf 
not executed en double ; 

2. That Moreau had misrepresented to him that another 
document, delivered to him, Bedard, as a duplicate, was not one 
in fact. 

The case of Lampson v. McConnelU 14 L. C. R. page 44, — 
and the omission in our civil code of the provisions contained in 
article 1825 of the french code, settle, as against the petitioner's 
pretensions, the question as to whether a sous seing privi need be 
executed en double^ especially in a case like the present where the 
party against whom it is invoked has expressly admitted it. 

The private writing filed by the adjudicataire therefore stands 

good, and fully sustains his contestation of the petition. It will 

in consequence be maintained, and the petition rejected with 

posts. 

Contestation maintained. 
Amyot^ for Petitioner. 

§ewdl, Gibsone Sf Aylwin^ for adjudicataire. 
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SUPERIOR COURT, QUEBEC. 

llTH MAY 1878. 

Coram McCoKD, J. 
SANSCHAGRIN ^. SAUVAGEAU, & GERMAIN, Opposant. 

A oontesUtion of an oppoeition foK payment on the ground that the same was founded 
on a constituted rent more than 30 years old, without interruption of prescription being 
alleged, HM^ bad, on demurrer, because as regards long prescriptions, under article 2188 
C. G^ they must be pleaded to be taken ad^antageo^ and the opposant was not bound to 
all^e interruption of prescription until that preRcription was pleaded to hu opposition. 

. Per curiam. — By the report of distribution in this case one 
Germain is collocated for $65, for arrears of a constituted ground 
rent with which one of the properties sold in this cause was 
charged ; and Par6, another creditor, has filed a contestation of 
this collocation on the ground that Germain's opposition upon 
which his collocation is based shews that his title to the consti- 
tuted rent is more than 80 years old, and does not shew that 
there has been interruption of prescription. To this contestation 
Germain has demurred. 

I consider the ground of contestation urged by Far6 bad in 
law, because as regards long prescriptions they must, under 
article 2188, be pleaded to be taken advantage of, and the oppo- 
sant Germain was therefore not bound to allege interruption of 
prescription until that prescription was pleaded to his opposition. 
I shall therefore maintain the demurrer with costs. 

Demurrer maintained. 

Monlambault, Q. C, for Germain. 

Langdier 8f Langelier for Pare. 
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SUPERIOR COURT, QUEBEC. 

MARCH, 1878. 

Coram McCoBD, J. 
PAQUET V. CITIZENS INSCE. CO. 



Action for $800. amount 4if h fire policy* Plen, that the properly insured waF, after 
the irane of the policy, sold fur taxes under the municipal code, and the ownership 
having become vested in the purchaser, the insured had lost all ' insurable interest 
therein. Special answer, that the municipal sale never finally divested the insured of 
the ownernhip, that before the fire he had, under the provisions of the mnnidpal codpi 
redeemed his property, and had never ceased to have an insurable interest in it 

Hkld : — 1 hat tlie sale of the property for municipal taxes under the municipal code, 
followed as it was by the redemption of the property in accordance with the said 
code, was not such an alienation as would avoid the policy, either under the 
(M)ndition8 endorsed upon it, or under the provisions of article 2676 of the ctvii 
code. 

Per curiam, — Action for $800. amount of a fire policy. Plea 
that one of the conditions of the policy was that the insurance 
would be void in the event of a sale, transfer or change of title 
of the property, and that art. 2576 of the civil code declares that 
an insurance is rendered void by transfer of interest in the 
object of it, unless with the consent of the insurers. 

That the property insured was after the issue of the i)olicy 
sold for taxes under the municipal code and bought and paid for 
by la Banque Nationale. 

That consequently the ownership became vested in la 
Banque Nationale. 

The defendants further allege the want of sufficient notice 
of the loss by fire, or of any proper account thereof, the failure 
to give information under oath as to insurance with other com- 
panies, or as to the origin of the fire, and the absence of any decla- 
ration containing a copy of the description of the property and 
its situation. 

The plaintiff by special answer says that the municipal sale 
never finally divested him of the ownership so as to bring him 
under art. 2576 C. C, that before the fire he, under the provisions 
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of the code, redeemed his property, and that he never ceased to '•?*•' 
have an insurable interest in it. rall^M o?^ 

From the evidence adduced in this case and the argument 
of counsel at the hearing on the merits, I find that the only 
question to be decided is this : 

"Was the sale of the property for municipal taxes under the 
municipal code, followed as it was by the redemption pf the said 
property by the plaintiff in accordance with the said code, such 
an alienation as would render the policy void either under the 
conditions endorsed on the policy or under the provisions of 
article 2676 of the civil code. 

The defendants invoke, two of the conditions of the policy 
as having been violated by the municipal sale above mentioned 
1° Condition No. 2 which says : " When property has been sold 
*' and delivered^ or otherwise disposed of, so that all interest or liabi- 
" lity on the part of the assured herein named has ceased,^ the 
insurance shall terminate. 2° Condition No. 4 which says : " in 
" case of any sale, transfer or change of title in the property in- 
" sured," the insurance shall be void. 

I take it that these two conditions, as expressive of the terms 
of one contract between the parties plaintiff and defendant, must 
be construed as interpretative the one of the other and that con- 
dition 4 is necessarily limited by condition 2, otherwise condi- 
tion 2 would be quite useless, because under condition 4, (if 
construed literally and supposing the law would allow such a 
construction), the mere " change ofiitle,^^ would void the policy, 
whether the interest of the insured had ceased or not. 

I am therefore of opinion that even under the terms of the 
policy the insured would not forfeit his insurance by a change 
of title, unless by that change he had lost his interest in the 
property, aye and (as the terms of the condition say) all his in** 
terest. 

But even if condition no 2 did not form part of the policy, 
I think that its restrictive terms would still be implied from the 
nature of the contract itself, for it cannot be supposed that in 
any case of insurance the insured without apparent reason or 
consideration intends to consent to the forfeiture of his policy, 
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paqu«t gQ iQjjg j^g j^g continues to have an insurable interest in the pro- 
IiIrt"»S." P^rty. Such seems also to be the interpretation of the contract, 
upon which article 2576 is based, for it speaks not of the transfer 
of the property, but of transfer of interest in it. 

The above reasoning would apply even to the case of a 
voluntary sale with right of redemption, for a price equal to the 
value of the property, but it applies with still more certainty 
and force to a compulsory sale which is only conditional and 
incomplete and where the payment of about 80 dollars, only, is 
necessary to redeem property worth about $1100. 

It is clear that the plaintiff did not lose his interest in the 
property and that therefore art. 2576 does not apply ; it is also 
clear, to my mind at least, that the words " sale, transfer or 
change of title," in condition 4 of the policy, must be interpreted 
as meaning such a sale, transfer or change of title as would 
divest the insured of his interest, and this independently of the 
terms of condition 2. which refers to a disposal of all the interest 
of the insured. 

The learned counsel for the defendants has relied ui)on 
article 1553 of the civil code, which states that the buyer of a 
thing subject to a right of redemption holds all the rights which 
the seller had in the thing, but it is evident nevertheless that as 
against the seller he only holds them precariously, conditionally, 
and perhaps as in this case only temporarily, (a little over a 
month in the present instance), and this is not I take it the kind 
of '' sale, transfer or change of title " which the parties could 
have had in view when they entered into their contract of insu- 
rance. 

Then again, as regards the forced sale for taxes which takes 
place under the municipal code, is it really the sale with right 
♦ of redemption known to our old french law and to which our 
civil code refers in the articles above mentioned ? 

I am of opinion that it is not, and that although the muni- 
cipal code calls the adjudication a sale, the provisions of the code 
are such as to prevent its being one in reality until the two 
years have expired and certain conditions and formalities have 
been complied with. 
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In the first place the right of redemption in these so called ^^ 
sales is not one which the vendor has against the purchaser ; it ^uSJc'Jc^.' 
is a right of the owner to get back his property by paying, not 
to the purcliaser, but to the municipalitj/ a certain sum of money and 
this right of redemption may be exercised by any person in 
behalf of the owner even without his authority. The sale in fact 
even when it does take place, after the lapse of 2 years, is from 
the corporation and not from the owner and is not therefore the 
ordinary sale with right of redemption as between buyer and 
seller. 

That the sale is not complete even as between the corpora- 
tion and the purchaser may be inferred from art. 1004 which 
prevents the latter from taking wood oS the property during the 
first year, from article 1006 which requires notice of the adjudi- 
cation to be given to the owners, from art. 1008 which makes the 
payment of subsequent taxes a sine qudi non to enable the purchaser 
to obtain his title, and from the terms of art. 1013 which evi- 
dently can only refer to the sale as completed after the two years 
and which says therefore that it is tluU sale which conveys 
ownership and not the mere adjudication. 

To resume then, I am of opinion that by the mere adjudica- 
tion of the property for municipal taxes the plaintiff* did not lose 
his ownership, that even if he did he did not lose hia insurable 
interest, and that under the conditions of the policy, as well as by 
law, he could not have forfeited his claim under the policy 
without having lost his interest in the property. 

The following authorities may be referred to : Phillips on 
insurance, vol. 1, p. 477, No. 880, with reference to the condi- 
tion that the policy is to be void on the sale, or transfer or 
alienation of the subject, says : " Where a sale was made but 
" was avoided for non-payment of the purchase money it was 
" held that the risk was merely suspended until such reversion." 

Parsons on Mercantile Law p. 532, says : " Nothing is pro- 
" perly an alienation of the property which is less Huin an absolute 

" conveyance of the title thereto A contract to convey is not 

'' an alienation. Nor is a conditional sale where the condition is 
*' precedent and is not yet performed. Nor is a mortgage, not 
" even after breach, and perhaps entry for breach, and not until 
foreclosure. Nor seUinv^ and immediateh/ takinsc backy 
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'^"•t Clarke on Insurance, p. 194. " The levy of an execution on 

MiSSSToS." " *^® premises will not avoid sUch a policy as being an aliena- 
'' tion, for until the expiration of the time for redemption the 
" insured still retains an interest in the premises. In such case 
" the constructive possession of the sheriff will not prevail over 
" the actual possession by the insured." 

See as to the extent to which the vente d rem^r^ is an aliena- 
tion under the French law, 7 Deurante continue par Cohuet de 
Santerre. Ed. 1878, p. 140, 141 : 

Certes au point de vue de la propriety, Tacheteur n'est pas 
Tauteur du vendeur. Nous Tavons plusieurs fois r6p6t6, le ven- 
deur reprend la chose propria jure ; le droit de I'acheteur etant 
rfisolu, le vendeur n'est pas I'ayant cause de I'acheteur, et notam* 
ment il ne subit pas dans sa propri6t6 les consequences des actes 
de disposition faits par I'acheteur. Le droit du vendeur est la 
negation du droit de I'acheteur, loin d'en 6tre la consequence. 
Mais s'il en est $iinsi au point de vue de la propria^, il faut recon- 
naitre que par rapport k la possession il en est autrement. 

Judgment for Plaintiff. 

Remillard Sr Fhjnn, for Plaintiff. 

Holt, Irvine 8f Pembirfony for Defendant. 



QUEEN'S BENCH— APPEAL SIDE. 

iiUEBEC, 6th march, 1877. 

Coram Dorion, C. J.^ Monk, J., Ramsay, J., Sanborn, J., 

Tessikr, J. 

MONTIZAMBERT & DUMONTIER. 



Held :~TIiat the proviHionB of chapter 37 of the C. S. L. C. flection^ 74, 7o and 7r, 
relating to the deposit by Registrars of the Official Plans and Bookd of Refe- 
rence for each Registration Dt vision, have been abrogated, in virtue of article 
2G13 of the civil code, by the express provif^ions on the same Buhject contained 
in articles 2168, 2169, 2170 and 2171 of the same coile. 
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That a Registrar cannot be condemned to pay the fine imposed by C. S. L. C chap. Montixam- 
37, section 76, for a failure to keep from dny to day the index required by article et 
21 7 1 of tlic ci vi I code. Dmfcontltr. 

This was an appeal from judgment of the Superior Court, 
Quebec, rendered the 8th September, 18*75, as rei)orted at page 
218 of the first volume of the Quebec Law Reports. 

On the 22nd July, 1874, the respoi^dent, prosecuting qui tam^ 
instituted an action against the appellant, who is the registrar 
of the county of Quebec, to recover the sum of $100, as a penalty 
for an alleged disobedience to the requirements of the law. 

The declaration alleges, that ofiicial plans and books of refe- 
rence for St. Koch's ward, in the city of Quebec, (comprised in 
the registration division of Quebec), had been deposited in the 
registry office of the registration division of Quebec, in confor- 
mity with article 2166 of the civil code since the 8rd September, 
1870. That a proclamation of the Lieutenant-Grovernor in Council . 

was issued, dated 3rd September, 1870, and published in the 
Official Qazette on the same day, giving notice in accordance 
with article 2169 of the civil code, that the above mentioned 
plans and books of reference for St. Roch's ward, had been depo- 
sited in accordance with the requirements of article 2168 of the 
code, and would come into force on the Ist October following. 
The declaration then goes on as follows : 

'' Qu'& dater de I'epoque fixee dans la dite proclamation, 
savoir, du premier octobre mil hpit cent soixante-dix, le dit 
d^fendeur, en sa quality de Registrateur de la circonscription 
d'enregistrement de Qu6bec, 6tait tenu par la loi de faire Tindex 
des immeubles du dit quartier St. Roch, et de le continuer jour 
par jour en inscrivant, sous chaque num6ro de lot indique s6pa- 
rement aux dits plans et livres de renvois, un renvoi a chaque 
entree faite subsequemment dans les autres livres et registres 
affectant tel lot, de manidre a mettre toute personne en £tat de • 
constater facilement toutes les entries faites subsequemment 
concern ant ce lot ; et que pour aucune d^sob^issance ou negligence 
de se conformer a la dite loi et de remplir la dite obligation de 
faire le dit index des dits immeubles, le dit d^fendeur encourt 
une amende de cent piastres ; que de fait le dit d6fendeur n'a 
pas mdme encore commence Tindex des immeubles pour le dit 
quartier St. Roch, de la citt de Queboc, tel que prescrit k lui par 
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ifonHxam- i^ sectloii soixante-seize du chapitre trente-sept des Statute 
Dnmoniier. Refondus du Bas-Caiiada ; qu il refuse et n6glige encore de rem- 
plir la dite obligation, au grand dommage du public, et qu'il a 
ainsi encouru une amende de cent piastres, que le dit demandeur 
a droit de r^clamer de lui en justice, tant pour lui qu'au nom de 
Notre Souveraine Dame la Reine." The declaration then concludes 
for the penalty of one hundred dollars ; one half to be paid to 
the informer, and the other to the Crown. 

The appellant pleaded the general issue, and evidence having 
been given to shew the nature of the index kept at the registry 
office at Quebec, the Court, on the 8th September, 1875, pro- 
nounced the following judgment : 

" La Cour ayant examine la procedure et la preuve de recprd 
et entendu les parties par leurs avocats respectifs finalement au 
m6rite ; 

" Considerant que le defendeur 6tait, le vingt-deuxieme jour 
de juillet mil huit cent soixante-quatorze, et a constamment et6 
depuis, et des avant le troisieme jour de septembre mil huit cent 
soixante-dix, r6gistrateur pour la division d'enregistrement de 
Qu6bec ; que les plans et livres de la cit6 de Quebec, dans la dite 
division d'enregistrement, ont ete deposes suivant la loi avant 
la date en second lieu mentionn^e, et k laquelle il fui, par pro- 
clamation du Lieutenant-G-ouverneur, donne avis que les dispo- 
sitions de Tarticle 2168 du code civil deviendrait en force pour 
le quartier St. Koch le premier jour d'octbbre alors prochain. 

" Considerant que le defendeur n'a pas, depuis cette derniere 
date jusqu'a celle de Tinstitution de Taction en cette cause, fait 
rindex des immeubles du dit quartier St. Boch, dans la dite cite 
de Quebec, et qu'il ne Ta pas continue jour par jour, eninscrivant 
sous chaque numero de lot indique separement au plan et au 
• livre de renvoi, un renvoi a chaque entree faite subs6quemment 
dans les autres livres ou registres, affectant tel lot, de maniere 4 
mettre toute personne en 6tat de connaitre facilement toutes les 
entrees faites subs6quemment concemant ce lot ; et que par 
cette desobMssance a la loi et cette negligence a se conformer a 
ses dispositions sous ce rapport, le dit defendeur a encouru une 
amende de cent piastres, dont le demandeur poursuit recouvre- 
ment tant pour lui que pour la Couronne ; le dit d^endeur est 
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condamn6 k payer cent piastres de penality, dont moitie a la Moiuiwm- 
Coaronne et moiti6 an demandeur, et est en outre condamn6 a Dnaoitier. 
payer an demandenr ses frais et d^pens en cette canse.'^ 

PemberUm, for appellant. The first question which the ap- 
pellant submits to the consideration of the Court, is whether 
there is any Law in force imposing a penalty on the registrar 
for a default to keep such an index as the law requires. 

It will be observed that in his declaration the respondent 
refers to article 2166 of the code for the law which provides for 
the making and depositing in the registry office, by the Commis- 
sioner of Crown Lands, of the Books of reference and plans which 
are required to perfect the registration system ; to article 2168, 
for the Law which provides for the general efiect on the public 
of such deposit, and to article 2169, for the Law making provi- 
sion for the proclamation of the Lieutenant-Governor, which 
puts the law in force ; but when he refers to the index which 
the registrar is required to keep, and the penalty incurred for 
his default, he refers to section 76 of chapter 87 of the Consoli- 
dated Statutes of Lower Canada ; this section is in the following 
terms : " Prom and after the day appointed in any such procla- 
mation as that on which section seventy-tour shall apply to any 
county or registration division, the registrar thereof shall make 
and write up regularly, day by day, the ind^x of estates, enter- 
ing under each lot or parcel of land separately mentioned in any 
plan and book of reference, deposited in his office, a reference to 
every entry thereafter made in his other books affecting such lot 
or parcel of land, so as to enable him or any other person easily 
to ascertain all the entries affecting it, made after that time, and 
for any disobedience to or neglect of the requirements of this 
section, the registrar shall incur a penalty of one hundred dol- 
lars, in addition to any other punishment or liability to which he 
may be subject therefor." # 

It is specifically under this section, and for a non compliance 
with its terms, that the present action has been brought ; but 
in fact this section is no longer in force, having been abrogated 
by article 2171 of the code which enacts : " From and after the 
day appointed by such proclamation, the registrar must, from 
day to day, make up and continue the index to immoveables by 
entering under the number of each lot separately designated 
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""^Kr?"*" ^pon the plan and book of reference, a reference to each entry 
DuiDootiw. thereafter made in the other books and registers affecting such 
lot, so as to enable any person easily to ascertain all the entries 
concerning it made after that time ; " it cannot be denied that 
this article makes express provision upon the particular matter 
to which section 76 of chapter 87 of the consolidated statutes of 
Lower Canada relates, and upon this head article 2613 of the 
civil code enacts : *' The laws in force at the time of the cominsr 
into force of this code are abrogated in all cases ; in which there 
is a provision herein having expressly or impliedly that effect ; 
in which such laws are contrary to or inconsistent with any 
provision herein contained ; in which express provision is herein 
made upon the particular matter to which such laws relate." It 
is, therefore, clear that the section upon which the present action 
is founded no longer exists, but has been abrogated or repealed 
by the code. As the code provides no penalty for the infringe- 
ment of this section, it follows that the penalty can no longer 
be enforced. It may be said that as the code makes no provision 
for a penalty that the concluding part of the clause 76 remains 
unrepealed ; this argument could not under any circumstances 
have any weight, but the penalty is imposed for " any disobe- 
dience to or neglect of the requirements of this section,*' and if 
the section is repealed, nothing remains to which the penalty 
can apply. See the codifiers report, civil code, 1st vol. p. 58, 238 * 
C. C. 2159 

B4dard, for Respondent. Toutes les raisons que pent foumir 
I'appelant centre le jugement dont il se plaint se r^sument a 
celle-ci : la sect. 76, ch. 87, S. R. B. C, est abolie, et pour le prou- 
ver, il dit : L'art. 2171 du code civil reproduit la sect. 76, mais 
elle ne parle pas de la p6nalit6. Done en vertu de Tart. 2618 du 
code civil, cette section 76 du statut est rappel6e, et il n'y a plus 
de p6nalit6. 

II ajoutera probablement un autre argument que voici : La 
section 75 du Statut, reproduite par Tart. 2169 du code civil, sup- 
pose que les plans et livres de renvoi de toute la circonscription 
d'enregistrement sont faits et deposes avant que commence I'obli- 
gation imposfee par la section 76 du Statut, art. 2171 du code. Or 
rintimfi n'allegue la confection et le d6p6t des plans que pour 
une partie de la division d'enregistrement. Done le registrateur 
est encore k temps pour faire Tindex, et n'a pas encouru la x>6nalit6. 
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BfonttzAin- 



Ni Tune ou Tautre de ces raisons u'est satisfaisaiite. Nous ""bert 
allous essayer de la prouver. Pamuutur. 

Nous diions en premier lieu que la penalite edictee par la 
section 76 du statut n'a jamais ete rappelee et subsiste encore. 
Et voici quelques-unes des raisons qui peuvent sersur a le 
prouver. 

Le legislateur en promulguant le code civil, n'a pas entendu 
dire que le chapitre qu'il consacre a Torganisation des bureaux 
d'enregistrement depuis Tart. 2158 a Particle 2182, comprendrait 
toute la legislation sur cette matiere, et que toute loi anterieurc 
non reproduite au code sur ce sujet 6tait abolie par la m6me. 
Un grand hombre de dispositions relatives k Tenregistrement et 
dont le code ne dit rien, subsistent encore. Les codificateurs, 
dans la confection du code, se sont tenus autant que possible 
dans les limites qui lui 6taient indiqu6es par le titre m6me de 
leur ouvrage ; ils ont dit quel 6tait notre droit civil, et dans les 
matieres complexes, ils s'en sont tenus a leur cadre en elaguant 
ce qui leur 6tait etranger. Pourn'en donner qu'un exemple, dans 
toutes les questions qui se rattachent k la procedure, ils se con- 
tentent de r6ferer au chef-d'oeuvre qui n'existait pas alors et que 
depuis Ton a connu sous le nom de code de procedure civile. 
Avec bien plus de raison encore, les codificateurs ont-ils 6vit6 de 
mfiler du droit p6nal ou administratif au droit civil et sans vou- 
loir en aucune maniere abroger ce qu'ils ne copiaient pas dans 
nos lois souvent si complexes, ils prenaient ce qui convenait a 
leur sujet, et pour le reste rfef&raient aux sources. C'est ce qu'ils 
ont fait a propos de Torganisation des bureaux d'enregistrement, 
et c'est 6crit en toutes lettres k Tart 2165. Ceci r^sulte aussi 
clairement de Tart. 2159 q\ii parle sp^cialement de p6nalit6s im- 
poshes par la loi, sans dire quelles elles sont. Les lois qui pro- 
mulguent ces p6nalites ne sont done pas abolies. C'6tait bien Ik 
Tintention des codificateurs ; mais pour oter tout doute, la legis- 
lature a ajoute Tart. 2166 qu'on ne trouve pas au projet de code. 
En rfefSrant au projet du code, vol. Ill, page 206, art. *72, on 
trouve la loi telle qu'elle existait alors, mais la clause p6nale est 
omise. Est-ce k dire qu'elle est abolie ? pas du tout. Les codifi- 
cateurs n'en parlent pas parce que ce n'est pas leur affaire, et le 
legislateur en a fait autant. 

VoilA pourquoi on ne trouve pas au code civil la disposition 
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^'>^^' que voudrait y voir Tappelant. Le legislateui n'en a rieii dit. 11 
DumSnuor. ^'^^^ conteute non pas de modifier, d'abroger la sect. 76, il la 
reproduite textuellement, et quant a la sanction penale de cette 
section V6, comme c'est du droit p6nal, il n'en a rien dit, c'est-a- 
dire qu'il Ta laiss6e en force. Que Ton arrange Tart. 2VJ1 comme 
Ton voudra, on ne pourra le combiner avec Tart. 2613 et Ton 
restera toujours avec Tart. 2165 qui est g6n6ral et positif. 

Nous en concluons : 1° que la section Y6 du statut n'a pas 
et6 rappelee, mais continuee par Tart. 21*71 ; 2° que la sanction 
X>enale de la section Y6 s'applique encore a Tobligation imposee 
par la section Y6 continu6e dans Tart. 2171. Autrement les art?. 
2159 et 2165 ne signifient rien. 

Si ce raisonnement laissait encore des doutes dans I'esprit 
de quelqu'un, nous lui dirions qu'en principe general, toute loi 
a sa sanction, et que sans la sanction, la loi est une formule ridi- 
cule et impuissante. Or Tappelant, par sa maniere d'interpreter, 
supi>ose que la legislature a aboli une bonne loi, rev6tue d'une 
excellente sanction, et Ta remplac6e par la mdme loi d6pourvue 
de toute sanction. 9& aurait 6t6 bien de la peine a prendre i>our 
arriver k un si beau r^sultat. Toute interpretation qui conduit a 
rabsurde est mauvaise. II faut avant de chercher ce que signifie 
la loi, commencer par admettre que le l^gislateur a le sens 
commun. 

Notre r6i>on8e a la deuxieme objection sera plus courte en- 
core, et non moins concluante. 

Pour s'en convaincre, r6ferons a la section 5 du ch. 25, des 
statuts de Qu6bec, 82 Victoria. Ce texte fitend k toute partie 
d'une division d'enregistrement les dispositions des arts. 2166 a 
2176 du code civil, et du ch. 37 des Statuts Refondus du Bas- 
Canada. L'objection est done sans fondement. 

Ce texte, post6rieur au code civil, prouve de plus que le ch. 
37 du S. B. B. C. subsiste encore. Pourtant, il est reproduit au 
code presque textuellement. 

Cette cause pr6sente une question nouvelle, et de la plus 
haute importance pour le public. II s'agit de savoir si le public 
paiera les d^penses de confection des cadastres sans profit, si sur 
ce sujet, nous serous laiss^s au d^sinteressement des registrateurs 
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ou au bon vouloir de TExficutif. Heureusement, il ne se presente ^'^'Jj,';*"** 
ici aucune difficult^ sfiiieuse, et la solution est facile k trouver. DuaJitier. 
Qu'elle soit coufonne k la loi et a rint6r6t public, et nous avons 
lieu de croire que le jugement dont est appel sera confirmfi. 

Per curiam. — La Cour, etc. Considfirant que les dispositions 
contenues dans les clauses 74, 75 et 76 du ch. 37 des S. S. B. C. 
relativement au d6p6t des plans et livres de renvois officiels 
dans chaque circonscription d'enregistrement et a Tobligation 
impos6e a chaque rfigistrateur de tenir jour par jour un index 
d^apres les nuni6ros de chaque immeuble d6sign6 aux dits plans 
et livres de renvois officiels 4 compter du jour fixe par proclama- 
tion du Lieutenant-Q-ouvemeur, ont 6t6 abrog6s en vertu de 
Tarticle 2613 du code civil par les* dispositions expresses sur le 
m£me sujet contenues dans les articles 2168, 2169, 2170 et 2171 
du mfime code. 

Et consid^rant que la disposition contenue dans la clause 76 
du ch. 37 des S. B. B. C. imposant une p6nalit6 de $100 k tout 
registrateur qui aurait n6glig6 de se conformer aux exigences de 
cette clause, n*a pas 6t6 renouvel6e soit dans le code civil ou dans 
aucune autre disposition legislative subs^quente, et que cette 
penality ne pent s'appliquer aux r6gistrateurs qui n^gligeraient 
de se conformer aux dispositions du code qui sont post^rieures k 
ce statut. 

Et consid6rant que Tappelant ne pouvait 6tre condamne a 
payer cette p6nalit6 de $100 pour n'avoir pas fait Tindex qu'il 
devait tenir en vertu de Particle 2171 du code civil. 

Et consid^rant qu'il y a erreur dans le jugement rendu par 
la Cour Sup6rieure k Qu6bec, le 8 septembre 1875, cette Cour 
casse et annulle le dit jugement, et renvoie Taction de Tlntimg 
avec d6pens. 

Sanbobn & Tessieb, J. J., dissentientibus. 

Judgment reversed. 

Holty Irvine 4* Pemberton, for Appellant. 

B4dard 4* Rouleau, for Respondent. 

17 
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COURT OF REVIEW, QUEBEC. 

31 OCTOBER, 1878. 

Coram Meredith, C. J. Stuart J., Caron, J. 

¥ 

LOTTINVILLE vs. McGREEVY. 



Held : — ^That a jadgment maintainiDj; a demurrer to part of a declaration, is an inter- 
locutory judgment, and therefore cannot be revised by three judges in Review. 

Meredith, C. J. 

The plaintiff sues for $235. Defendant demurred to the de- 
claration to the extent of $200. The demurrer was niaintained, 
and the plaintiff now inscribes " pour audition en revision swr k 
^^jugement interlocutoireJ'^ 

We are of opinion that the judgment impugned could be 
revised at the final hearing, that therefore it has been correctly 
described by the party inscribing as ^^ un jugement interlocutoire,'' 
and consequently that it is not one which could legally be 
brought under the consideration of the Court of B>eview, as now 
attempted. 

We therefore discharge the Inscription, but without costs, 
as it was acquiesced in by the defendant. 

Inscription discharged. 
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COURT OF REVIEW, QUEBEC. 

3In OCTOBEB, 1878. 

Coram Meredith, G. J., Stuabt, J., Cabon, J. 
TOURIGNY vs. BOUCHARD. 



Held : — ^Tfaat the rale in petitory actions that a deed not 'pleaded cannot be produced 
at enqoete as part of a chain of iitlee, does not apply to actionH for moveable**, 
and on the contrary in each actions title need not be alleged. 

That a bailee of moveables cannot question the title of the x erson who placed such 
moveables in his care. 

Mekedith, C. J., 

The plaintiff in the summer of last year, with the consent, 
and at the suggestion of the defendant, placed six horse rakes 
for safe keeping in a building belonging to the defendant ; with 
the understanding, and indeed upon the agreement, that as soon 
as the rakes subjected the defendant to inconvenience, he would 
let the plaintiff know, in order that he might send for them. 

The following autumn the plaintiff, then having room for 
the rakes, went to get them, but the defendant said, in effect, 
they were not in his way ; and they were left in the defendant's 
premises, upon the same understanding as before. 

It is quite plain from the evidence of all the witnesses, that 
the storage of the rakes was regarded by both parties as being 
nothing more than a friendly turn, andr two of the witnesses 
Honor6 Bocheford and Nazaire Tourigny expressly say that the 
defendant declared no charge was to be made. 

Unfortunately, in the winter, some difficulty occurred bet- 
ween the parties, and in the spring the defendant refused to 
return them unless the plaintiff paid him $6, and hence the 
present saisie revendication. 

We quite agree with* the learned Judge in the Court below 
in saying : *' Les alUgations de la declaration sont bim prouv^y But 
the learned Judge was of opinion that the saisie^evendication 
could not be maintained, because the plaintiff did not show that 
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Tonrigny ]^q j^aj gjjy right to such a process. It seems to us however that 
Bouchard. ^^ ^j^^ defendant got the rakes from the plaintiff upon an agree- 
ment to give them back, to him, when required, that the 
defendant cannot be allowed to question the right to the pro- 
perty in dispute. 

In the judgment of the court below the case of Potdiol v. 
Scott, K. B. Quebec, 1820, is cited as deciding " That in revendi- 
" cation, the title on which the plaintiff rests his demand must 
" be specially set forth in the declaration." 

The only reference in print to the case cited, that I know of, 
is to be found in the " Revue de , Legislation," vol. 3, p. 195, 
where in addition to the words given in the judgment, we find 
the following : " And if it is not (that is if the title be not dis- 
" tinctly stated in the declaration,) it is good cause for exception 
" d la forme.'' No such exception was filed in this case. 

Since writing as above I have caused search to be made for 
the record in Povliot v. Scott, K. B., Quebec, 1820, and I find by 
the declaration, that it was a petitory action respecting real 
estate. Now it has been expressly held by the Court of Appeals (1) 
that a deed not pleaded, in a petitory action, cannot be produced 
at enquete as part of a chain of titles. But the same rule does not 
apply to actions for moveables. On the contrary in the case No. 
141, Cdt€ V. JRos5, April 1871, it was held by the Court of Review, 
(Meredith, Stuart, Taschereau,) that in actions for moveables 
title need not be alleged. (2) 

Upon the whole we think the plaintiff had a right to get 
possession of the rakes, we also think that the attempt of the 
defendant to exact $6 was unjust ; that there is not any defect 



(1) Gibflon vs. Weare, L. C. R , vol. 11, p. 98. 

(2) Mr. JosTiCE Taschrbsau dissented in that case, on the ground that a certain 
marriage contract had not been registered, but did not question the ruling of the nujo- 
ritj of the Court, that in an action for moveables title need not be alleged. See also 
English Bule as to actions of trover. Leigh Nisi prius, vol. 2, p. 1476 ; also form given 
latvol. Pigeau, edition of 1779, p. 116. 
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in the proceedings of the plaintiff which can defeat his claim, To°^^'«»y 
and consequently that the judgment under review must be bo««»»"^ 
reversed. 

Judgment reversed. 



COURT OF REVIEW, QUEBEC. 

SEPTEMBER, 1878. 

Coram Meredith, C. J, Stuart, J., Casault, J. 

ROY vs. DION. 

Held : — ^That a clause in a deed of sale providing that the pnrchassr shall pay all 
hypothecary creditors, is not equivalent to an indieoUon de paiement, 

Meredith, C. J. 

One Joseph Nadeau, in 1871, hypothecated certain real estate 
in favor of the plaintiff for $500. and afterwards in 18V5, sold the 
same real estate to the defendant for $750 which sum the defen- 
dant undertook to pay to Nadeau's creditors. The words of the 
deed of sale are : " C'est-i-dire toutes les dettes hypoth6caires tant 
" en capital qu'en intfirfits, qui affectent les terrains sus vendus, 
" de la m6me maniere que les vendeurs y sont tenus et obliges 
" eux-m^mes, faisant du tous sa propre affaire et dette, et en 
" d6charge les vendeurs." The plaintiff who was not a party to 
the deed of sale, and whose name is not mentioned as a creditor, 
has brought a personal action on that stipulation, which has 
been dismissed on the ground, " qu'il n'y a pas de lien de droit 
" entre le d6fendeur et le demandeur, et qu'il n'y a pas m6me 
" d'indication de payement." 



We think the judgment right, and as a further reason in 
support of it, I may observe that the action calls upon the Court 
to distribute Nadeau's money in his absence. 
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*7 Nadeau may have paid the plaintiff between the date 

^'"'"- of the obligation in 18n, and the sale in 18*75. 

The plaintiff is not in a better position than a plaintiff suing 
out a saisie^arr^j after judgment, and he could not obtain 
an order for the payment to him of funds belonging to the de- 
fendant, without notice to the latter. 

For these reasons, we think the judgment must be confirmed. 



/ 



COURT OF REVIEW, QUEBEC. 

31 OCTOBER, 1878. 

arram Meredith, C. J., Stuart, J., Caron, J. 

SEWELL vs. BOURK 

AND 

LANGLOIS, 

Adjudicataire 

Held : — ^That an adjadicataire may obtain a writ of poflMssion after the expiration of a 
year and a day from the date of the abjudication, provided he move ibr the same 
within the year and day from the judgment of diBtriboiion. 

The present case distingniphed from HaH w MeNeU, 4 L. C. J. p 8. 

Meredith, C. J. 

Certain real estate, sold by sheriff's sale in this cause, was 
adjudged to Mr. Fisher Langlois on the 14th October 186t ; and 
he gave a bond for the puchase money. Owing to various pro- 
ceedings in the court below, the judgment of distribution was 
not homologated until the 3rd July 1877 ; and some time after- 
wards, a title deed was made by the sheriff in favor of the fl^"«- 
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dicatairevrho, on the 22nd of June last, moved for a writ of posses- ^^^^ 
sion against the defendant. ^^^^' 

The motion was rejected, the consid&rant of the judgment 
being : " Vai^udicataire se pr^sente trop tard. II aurait du 
'' agir avant Texpiration de Tan et jour apres I'adjudication, il 
" devra procfider par action pfetitoire." And in support of this 
view reference is made to the case of Hart v. McNeil 4 L. C. J. p. 8. 

In that case however, it d6es not appear that there was any 
cause to prevent the adjudicataire from proceeding within the 
year and day that followed the adjudication, whereas, in the 
present case, the adjudicataire could not proceed[ until he had 
paid the adjudication money. By law he had delay for paying 
the adjudication money until there was a judgment of dis- 
tribution ; and he did move for a writ of possession within 
a year from the rendering of the judgment of distribution. 

We therefore think that the case of Hart v. McNeil is 
different from the case before us, and that, in the present case, 
the adjudicataire is entitled to a writ of possession under art. tl2 
of the code of procedure. 

• 

Judgment reversed. 



COURT OF REVIEW, QUEBEC. 

3l9T OCTOBEB, 1878. 

(Joram Meredith, C. J., Stuart, J., Caron, J. 
NOEL vs. LAVERDIfiRE 

AND 

THE BRITISH AMERICA LAND CO., Opposants. 



A condition in a promise of sale, that although followed by ponsemion, it should 
not be equivalent to a sale, htid^ valid. 
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^J** Review of a judgment rendered by the Superior Court at 

urerdidr*. Arthabaska, Plamondon, J., on the 9th July, 18^8. 

Crepeau was heard for the Plaintiff, in review, and Lavergne, 
for the Opposants. 

Mebedith, C. J. 

The opposants acquired the land in dispute, by a deed scms 
seingpriv^y bearing date the 21st April 183t, duly registered ; a 
copy whereof was produced with their opposition, the original at 
the enquete. 

On the 9th June, 1869, the opposants gave the defendant 
a location ticket for the said land, and the plaintiff having caused 
it to be seized as belonging to the defendant, the opposants have 
claimed it by an opposition o/fn de diUraire^ which is contested 
by the plaintiff. 

On the part of the plaintiff it is said that the location ticket 
was, in reality, a promise of sale^ and being followed by tradi- 
tion and actual possession, was under article 1478, C C, equi-. 
valent to a sale. The opposant answers by referring to a condi- 
tion in the location ticket in these words : *' The possession to 
'* be given to the purchaser, in pursuance of this contract shall 
" not have ike effect of rendering this promise of sale equivalent 
'* to a sale, it being expressly agreed that this contract shall only 
" have the effect of a personal covenant, between the parties 
'' hereto ; and the said B. A. L. Co., shall be and remain seized 
" as proprietors of the immoveable hereinabove mentioned until 
" all the payments, herein stipulated to be made, shall have been 
** completed, &c." 

This is a perfectly legitimate clause, the object being to 
enable the owner to avoid the costs of a sheriffs sale in the event 
of the stipulated purchase money not being paid. 

« 

But the plaintiff says the opposants cannot have the benefit 
of the location ticket to the defendant, as it was not registered. 
The answer is, it did not require to be, and indeed could not 
legally be, registered ; as it is, and purports to be, nothing but 
a personal covenant, and does not create any real right. Moreover 
the opposants do not found their claim on the promise of sale ; 
on the contrary, they claim under the deed from Hughes in 1837, 
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which was duly registered. As a matter of fact however, the ^^^ 
plaintiff was not led astray by any want of registration on the ^^'<»**'^ 
part of opposants. All that the plaintiff had to do, before making 
advances to the defendant, was to go to the Registry Office, and 
he could have easily ascertained that the defendant had no title 
to the property. 

It w^as also very strenuously contended by the plaintiff, that 
the defendant had made considerable improvements on the pro- 
perty in question ; and that mere justice to the creditors required 
the opposants to content themselves with an opposition qfin de 
conserver, provided security were given that the property would 
sell for a sufficient sum to pay the opposants. According to this 
contention the opposants were required to allow their property to be 
sold, so as to cause the Defendant's debts to be paid ; but thei plaintiff 
has not cited, and I do not know of, any law which subjected the 
opposants to any such obligations, Article 2073 of the civil code, 
specifies certain cases in which property may be sold, on secu* 
rity being given that it will sell for sufficient to pay the prior 
claims of the holder, but the present case is not one of them. 

It appears by the letter F, produced by the attorney of the 
plaintiff, that the offer made by the opposants was '' If they are 
" paid their debt and costs of opposition they are willing to 
" transfer their claim to you or any other creditor." 

This it appears to us is exactly what the plaintiff was 
entitled to under article 1156 C. C, and we think it much to 
be regretted that the offer thus made w^as not accepted. 

It is quite possible that had the opposants accepted the offer 
made by the plaintiff they would have been paid ; but there was 
no certainty of it. The opposants were entitled to their property 
in default of payment, and instead of pajrment, the Plaintiff 
offered them a cautionnement. We therefore think that thi3 judg- 
ment rejecting the contestation of the plaintiff and maintaining 
the opposition, must be confirmed. 

Judgment confirmed. 
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COURT OF REVIEW, MONTREAL. 

3lBt OCTOBER 1878. 

THEORET vs. OUIMET, 



BIGHT OF PASSAGE — ^SERVITUDE — ^TITLE. 

Hkld : — That where a passage way has been opened and nsed from time immemorial, 
no title of servitade is requiiute to snpport an action eon/esiorta for encroach- 
mentB on the same. (1.) 

Mackay, J. 

This was an action confessoire relating to a passage way, and 
the action was dismissed in the court below, the court there 
holding that the plaintiff could not maintain his action because 
he had no title of servitude, and therefore no right to bring an 
action confessoire. 

It was established in evidence that the passive in question 
had been ox)ened by the Seminary and used from time immemorial, 
and that the defendant has been making encroachments thereon. 

We think that the action was properly brought, and that it 
was not necessary for the plaintiff to show a title of servitude, 
but that the rue maintmue by the Seminary made a title for all 
the world. The action should have been maintained, and the 
the judgment below will therefore be reversed, and $10 damages 
allowed with costs of both courts against the defendant. 

Judgment reversed. 



(I) See PareiU v. DaigUf decided by the Court of Review, Quebec, reported at page 
154 of this volume. 
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COURT OF REVIEW, QUEBEC. 

Slfrr OCTOBER 1878. 

Qrram Meredtth, C. J., Stuabt, J., Caron, J. 
BLAIS vs. LEARMONTH et al., 

AND 

GOWEN, adjudicalaire. 

FOLLE ENCHi^RE — ARTICLE 695, C. C. P. 

Held :— That a false bidder la not relieved from his liability by a subeeqaent false bid. 
althoagh higher than the firat, and sufficient to cover the firat bid with intereRt 

and the coBts incurred on the resale. 

« 

Meredith, C. J. 

In this case a judgment has been rendered against the 
adjudicaUdre (GK)wen) as a false bidder and he contends that he 
has been relieved from responsibility by the fact that, in the 
interval between the adjudication to him, and the actual sale 
of the property, it was regularly adjudicated to another false 
bidder, for an amount more than suf&cient to cover his (Growen*s) 
bid, with interest, and the costs of the resale. 

No authorities have been cited in supi>ort of this contention, 
which, I must say, appears to me not only unreasonable, but 
contrary to the plain words of our law. Article 693 declares that 
he (the false bidder) is " moreover bound to pay the difference 
" between the amount of his bid and the price brought by the 
" actual sale.'' 

And article 695 further provides that " if the price of the 
'* resale is not sufficient to cover the amount of the first purchase, 
*' with interest thereon and the costs incurred on the resale, the 
*' false bidder may be held to pay the difference. 

The words of the French Code of procedure, art. *744, are " Le 
*' fol ench^risseur est tenu par corps de la difference de son prix, 
" d'avec celui de la revenie sur foUe enchere," and under this 
provision of law, which is substantially the same as our own, 
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Bliilt 

T. 



the french courts have held that by the resale, or revente, is to be 
LMrmonth xuideTstood, iiot a second false bid, but an actual sale, that is an 
adjudication followed by the payment of the price. 

Thus in Dedlet v. Jeuffroy^ the tribunal de la Seine by a 
judgment rendered on the 26th November 1831 held : " Le fol 
ench^risseur n'est pas Iib6r6 par Tine foUe enchere 8ubs6- 
quente qui aurait port6 Timmeuble a une valeur superieure 
au prix pour lequel il s'6tait lui-m6me fait adjudicataire, son 
adjudication subsiste avec toutes les obligations qui en sont la 
suite, jusqu'a ce qu'il y ait une vente rfeelle et eflTective de 
Timmeuble. En consequence il est tenu solidairement et par 
corps, avec tout nouveau fol enchferisseur, de la difference de 
son prix d'avec celui pour lequel I'immeuble est definitive- 
ment vendu." 

* The judgment thus rendered was confirmed by the Cour 
Royale de Paris on the 11th April 1884, and by the Cour de 
Cassation, on the 25th February 1885 ; one of the considerants 
of the Cour de Cassation, being : " Que par ces mots prix de la 

' revente, le I6gislateur n'a entendu et pu entendre que le prix 
' serieux et efiectif qui r6alisera, seul au profit des cr§anciers du 
' saisi, un gage pecuniaire sur lequel ils puissent faire valoir 
' utilement, les cr6ances qui ont 6t6 les causes de la poursuite 

* d'expropriation forc6e. Que le paiement par corps de la diffe- 

* rence qui existe entre le prix de la revente, et celui d6ji obtenu 

*' par Tadjudication qui a termini la poursuite de saisie immo- 

' biliere, est la juste punition de la tem6rit6 de Tadjudicataire, et 

' la juste indemnity des retards apportes par lui au paiement 

' des crfianciers." Que si la position d'un premier adjudicataire 

fol enchferisseur, ne doit pas 6tre aggrav6 par la t^m^ritg d'un 

second, il est fegalement visible, que le fait de celui-ci ne saurait 

ameliorer la position du second jusqu'au point de I'exonfirer com- 

plfetement des suites de sa propre tem6rit6. (1) 

It was also contended by the first adjudicataire that the 
court could not legally change the conditions of the sale. 

It is true that in consequence of there having been two false 
biddings, the order for the resale directed that every bidder 



(t) Sirey 1836. Part. I, p. 571, 672. 
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should be required to deposit or pay a sum equal to one third ^'j'* 
part of the debt due the seizing party but not to exceed $400. ^TH?"*** 
There was of course no such condition when the property was 
adjudicated to Mr. Gt)wen, and it is contended upon the authority 
of the judgment of the Court of Api>eals, in Evans v. Nichols et al., (1) 
that the sale upon the false bidding could not legally be ordered 
on terms or conditions diiferent from that of the original sale 
and adjudication. But that judgment was rendered before the 
passing of the 16th Vict., ch. 194 ; the 23rd section of which ex- 
pressly authorises the condition of which the ad/udicataire com- 
plains. 

It was also maintained by the first adjudicataire that the 
judgment was wrong because it ordered coercive imprisonment 
upon Bickell's petition, without a special rule granted, by the 
court, as mentioned in art. *781. The answer given by Bickell, 
which seems to me conclusive is that his proceedings were taken 
under, and are in accordance with arts. 690 and 695 of the code 
of procedure ; and that under those articles a special rule is not 
required in a case such as the present. Besides what article V81 
seems to forbid, is the carrying into execution of a judgment order- 
ing coercive imprisonment, without a special rule granted by 
the Court, &c., and it does not appear that any attempt has been 
made "to carry into execution." The order of which the adjudi- 
cataire complains. 

Our attention was also drawn to the fact that Bickell's peti- 
tion is stamped as a proceeding in the Circuit Court, instead of 
being stamped as it is said, it ought to have been as a proceeding 
in the Superior Court. 

The action was brought for ^100 and interest, and was of 
course instituted in the Circuit Court, where also, the judgment 
was rendered. 

Under art. 1090, the record has been transmitted to the 
Sui)erior Court for the distribution of the money levied, and the 
proceedings in such a case, subsequent to the return of the papers 
into the Superior Court, require to be stamped according to the 
lowest tariff of the Superior Court. Bickell's petition appears to 



(1) 1 L. c. R. 151. 
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^ have been stamped according to that tariff ; and the prothonotary 
^7?^ informs us that it has been stamped in accordance with the 
usual practice of the Court ; and such being the case the objec- 
tion now being considered cannot be maintained. 

The adjudicataite also complained that although interested in 
the sale of the proi>erty, quite as much as either the plaintiff or 
defendant, that he had received no notice of the proceedings 
against the other false bidders. We do not think however that 
the adjudicataire failing to pay his bid, can be deemed a party in 
the case, so as to be entitled to notice of any proceedings except- 
ing those taken directly against himself 

Upon the whole, and having given the case the best consi- 
deration in our power, we see no reason to disturb the judgment 
of the court below. 

Judgment confirmed. 



SUPERIOR COURT, QUEBEC 

19th SEPTEMBER, 1878. 
No. 418. 

Coram McCord, J. 
BANK OF MONTREAL vs. AUDETTE et at., 

INSOLVENCY — ENDORSER — FRAUDULENT PREFERENCE. 

HsLD : — ^That the circumstances of this caae do not diRclose fraud, oonoealment or col- 
lusion, or anj attempt whatever by Plaintiff to obtain a preference over other 
creditors. 

That there is no principle of common law, statutory provision or rule of public 
policy sanctioned by jurisprudence, requiring that all creditors being parties to a deed 
of composition should, irrespective of the existence of good or bad faith, detriment, in- 
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justice or inducement, or otherwieey be in perfectly the same position, to the extent of ^^^i 
invalidating aecnrity given to one or more creditors, because others had not received it* t 

Andetta 

Per curiam. — ^This action is brought on a promissory note 
against Andette and others as makers and B6mi F. Binfret as 
endorser. The issues raised are between the plaintiffs and 
Kinfret alone. 

This defendant pleads that Audette & Co. by deed of com- 
position with their creditors, the plaintiffs being among the' 
number, agreed to pay each of the creditors 25 cts. in the dollar by 
their promissory notes at 6 months for half and 12 months for 
the other half of that amount. That the plaintiffs and the other 
creditors accepted this settlement, but that the plaintiffs fraudu- 
lently and coUusively and to the detriment of the other creditors 
obtained from Audette & Co. security for their claim beyond 
what was agreed to in the deed of composition namely the 
defendant Binfret's endorsation, and that the plaintiffs signed 
the deed of composition upon the express condition previously 
agreed upon secretly between them and Audette & Co. that 
their claim would be secured and this in fraud of and in pre- 
ference over the other creditors. The plea concludes that the 
note be declared fraudulent and null. 

The plaintiffs reply specially. 

1. That they never conferred with any other creditor as to 
whether the notes to be given were to be secured or not, that 
their agreement was to accept secured notes, and upon receiving 
them, the note now sued upon being one of them, they signed 
the composition. 

2. That there was no secrecy or collusion or agreement to 
obtain a preference. 

3. That plaintiffs signed last, that their name was not in- 
serted in the deed when the other creditors signed, and that no 
other creditor was induced by their act to accept the composition 
or sign the deed or to accept unendorsed notes or to refrain from 
asking for security. 

The evidence taken establishes : 

1 That either the plaintiffs or the Merchants' Bank were 
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uoMt^ the last to sign the composition deed and that their name was 
And^tto ^^* inserted in the deed when the other creditors signed. 

2. That three other banks and two other creditors had like- 
wise obtained security by the indorsation of the notes given to 
them under the deed of composition. 

8. That the plaintiffs instead of seeking a preference over 
* the other creditors were given to understand by Audctte & Co., 
that some of these other creditors had also required security. 

4. That the plaintiffs had no knowledge that all the other 
creditors were not receiving security also. 

As the case now comes before the court there is not the 
slightest proof of fraud, of concealment, of collusion, or of any 
attempt whatever to obtain a preference over other creditors, 
nor does the testimony of any of the witnesses shew that the 
security given to the plaintiffs was at all detrimental to the in- 
terests of any of the other creditors, on the contrary the very 
reverse is proved. 

But more than all this, there is not the slightest proof that 
the plaintiffs by any act of theirs, even unintentionally obtained 
an unjust preference over other creditors, or induced others to 
sign a composition which they would not have signed had they 
known that the plaintiffs were to receive indorsed notes. Here 
again the evidence tends to establish the very contrary. 

The question therefore reduces itself to this : 

* 

Is there any principle of common law, any statutory pro- 
vision or any rule of public policy, sanctioned by jurisprudence, 
requiring that ail creditors being parties to a deed of composition 
should irrespectivdy of the existence of good faith or bad faithy detriment 
or no detriment, injustice or no injustice^ inducement or no inducement^ 
be in perfectly the same position, and that to such an extent 
that security given to one creditor and not to others will inva- 
lidate the security thus given ? I may go further, for the pre- 
tension of the defendant leads to that in this case, and say, to 
such an extent that the security given to all the creditors, 
except even one, would be invalid because that one creditor had 
not received it ? 
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I know of no such law, principle or rule. On the contrary I ^JJ^,^, 
find that there has been statutory legislation to create such a j^adetta 
rule for insolvents under the insolvent act, and I conclude that *' **• 
without this legislation such a rule would not affect even insol- 
vents under the act, and d fortiori would not apply to debtors 
who did not come under the provisions of the insolvency law. 

The defendant contends that there is such a rule, and relies 
in support of his pretensions upon several citations from Forsyth 
on compositions, and principally upon the case of Knight v. Hunt. 
Both parties in fact have cited numerous authorities, only two 
or three of which I consider applicable to this case and one 
only of which I deem to be perfectly so. 

These authorities I will now refer to. 

The case of Cockshot v. Bennett (1) is not applicable, for there, 
'' it appeared that the rest of the creditors would not have signed 
** the deed unless the plaintiffs did so likewise," and Lord 
Kenton and the other judges all base their decision on the ground 
that there was fraud. In fact the transaction was plainly in 
fraud of the other creditors for it consisted in the defendants 
giving the plaintiff Aes own noiQ for 9s. in the «£ more than agreed 
to by the composition, and did not merely consist as in this case 
in the intervention of a third party, whose becoming security did 
not diminish the debtor's ability to pay his other creditors. 

The case of Fiese v. Randall (2) is in point. The debtor had 
compounded for 15s. in the <£, 10s. payable by accepted bills, and 
the other 5s. by his own notes. He gave the plaintiff accepted 
bills for the whole 15s. It was urged in this case that the tran- 
saction was in fraud of the other creditors, but Lord Kenton was 
of a different opinion and the plaintiff obtained a verdict. On 
motion to set aside the verdict it was argued " that this was a 
" secret advantage gained by the plaintiff, which the other cre- 
'^ ditors had not in their contemplation at the time and which 
" contravened the jprinciple on which the composition deed was 
" framed, namely an equality of advantage and risk." The Court 



(1) 2 Durnford and East, 763. 

(2) 6 D. A E., 146. 
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iS^utreli nevertheless refused the rule, holding that there was no fraud 
Audetta ^pon the other creditors, and " it was no fraud upon them that 
" another person had agreed to join his security to the debtors 
** for the payment of the same sum that all the other creditors 
" were to receive." 

The case of Leicester v. Bose (1) is in point only in so far as it 
decides that the stipulation to receive better security may be as 
much in fraud of the other creditors as the stipulation to receive 
more moneyy otherwise it does not apply, because fraud is clearly 
proved in that case while none is proved in this. The terms 
of the composition were that all the instalments payable, except 
the two last, were to be secured by endorsed notes. Several creditors 
refused to accede to the terms unless the plaintiffs did, the plaintiffs 
were told this and yet they refused to sign unless they received 
endorsed notes for the two last instalments as well as for the 
others, these notes they eventually did receive without the know- 
ledge of the other creditors, who were thus, as is expressly 
proved, induced by the plaintiffs' signature to sign on less advan- 
tageous terms than the plaintiffs themselves had obtained, and 
upon terms which they had refused to agree to, unless the plaintiffs 
first accepted them. 

The decision in the case of Lewis v. Jones (2) is not in point, as 
the question there was whether the defendant as surety (by the 
endorsation of a note) had not been discharged by the subse- 
quent compounding of the plaintiffs with the principal debtor 
and whether the plaintiffs could produce verbal testimony of 
his having been induced by misrepresentation to sign a compo- 
sition unconditionally. The dictum of Bayley, J., to the effect 
that a creditor who by signing a composition induces others to 
sign it and makes a private bargain with the debtor to secure 
better terms than the others, commits a fraud on the creditors, 
is not in point either, for as I have already said, I assume that 
in this case there has been no fraud whatever. 

The case of Knight v. Hunt (3) is decidedly in point and in 
apparent contradiction of the decision in Fiese v. Randall. 



(1) 4 East R* p. 381. 

<2) 4 Barn & Cress, 511. (1825). 

(3) 5 Bing, 432 (1829). 
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Here the debtor had compounded for 10s. in the £, but the ^I'^^rtli 
defendant's brother to induce plaintiff to sign the composition ^uTeue 
had given him the other 10s. in coal, without the knowledge of 
the other creditors. The plaintiff was the last creditor to sign. 

The offer of the defendant's brother was spontaneous and 
without the defendant's participation. The transaction was 
attended with no detriment to the insolvent or to the creditors ; 
and yet the Court (Best, C. J., Parke, J., and Burroughs and 
G-ASELEE concurring), held that the plaintiff had no action against 
defendant for the 10s. stipulated by the composition, inasmuch 
as he had already got that much from defendant's brother, and 
that his getting more would be in fraud of the other creditors 
and Best, C. J., bases his opinion ux>on a principle which he 
says is to be extracted from all the cases on this subject, namely 
that " a man who enters into an engagement of this kind is not 
" to be deceived." Undoubtedly where there is deceit the trans" 
action should be held void, but I am at a loss to see in the cir- 
cumstances of this case, as reported, any deceit whatever, and I 
am therefore disposed to give more weight to the decision in 
Fiese vs. Randall than to that in Knight vs. Hunt, as applicable to 
the present suit. 

The case of Coleman v. Waller (1) does not apply, because the 
decision declaring void the bargain between plaintiff and defen- 
dant, is based upon the assumption that other creditors were 
deceived by the plaintiff having signed the composition deed, 
under the inducement of the security given by the defendant. 

The case of Howden v. Haigh et al,, (2) is another case which 
does not apply because there fraudulent preference and deceit 
are clearly apparent and form the basis of the judgment ; the 
defendants had " misrepresented the amount of their assets by 
" concealing the acceptance of Messrs. Bried," which had been 
given to the plaintiff, and Littledale, J., says : " The agreement 
" contained a fraudulent stipulation which had the effect of de- 
" priving the creditors of part of the assets of the defendant, it 
** was therefore wholly void." 



(1) 3 Younge & Jarvis, p. 212, (1829). 

(2) 11 Ad. & Ellis, 1033. (1840). 
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M^nir^ ^^ Bradshaw v. Bradshaw, (1) the question is merely raised, and 

not decided, as to whether an insolvent, who has paid the full 
amount of his composition to a creditor, who had previously 
been paid ^55, by a third party in order to induce him to sign, 
can recover back from such creditor ^65 5 of the composition 
money as being over paid. This case therefore can afford no 
assistance in arriving at a proper decision. 

The case of Mallalien v. Hodgson (2) is clearly one where the 
agreement between the debtor and one of his creditors was made 
in fraud of the other creditors and is therefore not applicable to 
the case now before me. 

The case of Greenshields et al. v. Plamomlon (3) as decided in 
Appeal is favorable to the plaintiffs' pretensions, though contrary 
to the opinion of Justices Aylwin & Badgley. In this case the 
debtor, before the deed of composition, had given a note for $400 
with the understanding that it would not enter into the 
composition. The debt was not included in the deed of composi- 
tion and the debtor settled with his creditors irrespectively of 
this claim. 

The majority of the Court decided that this was not preju- 
dicial to the creditors, and that as they had not complained and 
the defendant since his settlement had promised to pay, the 
plaintiff was entitled to recover on the note. 

It is to be inferred from this decision that the Court consi- 
dered detriment to the creditors necessary in order to invalidate 
the note, and were also of opinion that the defendant could not 
set up as an injury done to the creditors matters of which they 
themselves had not complained. 

I do not say that I concur in this judgment, but I think 
that if the majority of the Court held the note good in that case 
they would a fortiori have held it good in this case. 



(1) 9 Mees. & Wel8b,29. (1841). 

(2) 16 Q. B. Bep. 689. (1851). 

(3) 8 L, C. J., 240. 8 L. C. J., 192. 10 L. C. R., 251. (1860). 
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This decision was adopted and followed by Mr. Justice ^Jj'^ 
LoRANOER in the case of Perrault v. Laurin, (9) though he expres- Anitu 
sed the opinion that such transactions should be declared null 
by statutory legislation . 

Taking from these authorities all that I deem applicable to 
the present case, I find the cases of Flese v. Randall and Green" 
shields y. Plamondon to be in favor of the plaintiffs' pretensions, and 
the case of Knight v. Hunt apparently against them. 

I have already said that I give more weight to Fiese v. Ran* 
doll than to Knight v. Hunt as applicable to the present case. 

In KniglU v. Hunt although the facts, as reported, do not in 
my opinion disclose deceit, the expressions of Judge Best imply 
that there was deceit, and in the case now before me it is proved 
that there was none. 

I may remark moreover that the case of Fiese v. Randall is 
perfectly similar to the present one, but the case oi Knight v. Hunt 
is not quite so. In the latter case the defendantwas the insolvent 
himself who pleaded that the plaintiff had already received 
(aliunde it is true, but still on his, the defendant's, account) as 
much as he, the plaintiff, had agreed by the composition to 
accept from the defendant. Here the plaintiff has received 
nothing and his action is not against the insolvent, but, against 
a third party, and he demands no more than the amount to 
which he was entitled under the deed of composition. 

The citations from Forsyth on compositions, which the 
counsel for the defendant seemed strongly to rely upon at the 
time of the argument, are all based upon precedents cited by 
the author, the strongest and the most applicable of which is the 
case of Knight v. Hunt of which I have already disposed. 

So much for precedents and authorities. 

Viewing the present case according to its own circum- 
stances it seems to me that in none of the cases cited does the 
good faith of the creditor stand out as clearly as it does in this. 



(t) 8 L. C. J. p. I«i5. (1863) 



262 SUPERIOR COURT, 18Y8. 

SoStUi -^® ^ haxe before said there is not the slightest proof of fraud, 
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The plaintiffs were the last to sign the composition deed, or 
if not, the only subsequent signer was a creditor who had stipu- 
lated for and who received similar security by endorsement. 
This signature was therefore no inducement for other creditors. 

The plaintiffs not only were not informed that the notes to 
be given to others were not to be endorsed, but were told that 
several creditors besides themselves were receiving endorsed 
notes. 

Then again, the security given formed no part of the pro- 
perty of the debtor, it was in no manner a portion of the gage 
commun des cr€anciersy and there was therefore no detriment to the 
other creditors, and nothing was taken or given from any assets 
that the creditors could claim or from anything against which 
they could have exercised the slightest right or privilege. 

The interest of public order and morality have been invoked 
in favor of the defendant, but in this case the proof rebuts any 
presumption of an infringement of the requirements of public 
order or morality, and even if such a presumption could find 
place here the benefit of it would accrue to the other creditors 
rather than to the defendant. 

He has himself infringed a principle of order and morality 
by breaking the promise by which he agreed to pay the plain- 
tiffs, and seeking the benefit of his own act by claiming the nul- 
lity of his promise in consequence of a pretended fraud, to third 
parties, to which fraud, if any there were, he alleges himself to 
have been a party. 

The debtors at the time of the transaction not being under 
the insolvent law, the defendant cannot invoke the nullity of 
of his own act, as being against a statutory prohibition. And 
the absence of all fraud, preference, deceit, concealment, detri- 
ment, or inducement being proved he cannot invoke a nullity 
founded upon public interests or the infringement of any princi- 
ple of public morality. Even supposing therefore that in this 
case the other creditors had an interest to complain, that right 
would not belong to the defendant, for he would then be plead- 
ing the rights of others. 
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Upon the whole I have arrived at the conclusion that the iJSSte2i 
plaintiflFs are entitled to their judgment, which will of course AnJitte 
go against the defendant Rinfret alone, the action having 
been returned as against him only. 

Considering that the plaintiffs have proved the material 
allegations of their declaration and that the defendant Rinfret 
has failed to prove either the fraud, collusion, concealment, 
fraudulent preference, inducement or detriment alleged in his 
peremptory exception, as grounds for demanding the nullity of 
the promissory note of Audette & Co. endorsed by him in favor 
of the plaintiffs. 

Considering that the security given to the plaintiffs by the 
endorsation of the said note formed no part of the assets of 
Audette & Co. and did not diminish or affect in any way the 
rights or recourse of the other creditors of Audette & Co. 

Considering that the receiving by the plaintiffs and giving 
by the defendant Rinfret of the endorsation aforesaid, under the 
circumstances proved in this case, did not infringe any public 
interest or any principle of public order or morality. 

Considering that Audette & Co., were not insolvents under 
the Insolvent Act, and that the provisions of the said Act do not 
apply to the giving of the endorsation in question. 

Considering that even if any of the creditors of Audette & 
Co., had an interest to complain, or to demand the nullity of the 
note in question or of the endorsement thereof, that right could 
not be invoked by the defendant, who does not in any manner 
represent them. 

Doth dismiss the said exception of the defendant Rinfret, 
and doth condemn him to pay to the plaintiff for the causes 
mentioned in the plaintiff's declaration, the sum of $171.82 with 
interest on $169.22 from the 15th September, 1877, and costs of 
suit. 

Judgment for Plaintiff. 

Holt, Irvine Sf Peniberton, for Plaintiff. 
Malouin Sf Malauin, for Defendants. 
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COURT OF REVIEW. 

Slst DECEMBER, 1877. 
No. 14. 

Coram Meeedith, C. J. Stuart, J. Caron, J. 

GAILLOUX V. BELL. 

By order in Council of the Provincial Government [Quebec] costs of summoning 
vitneAseB and their taxation and other expenses attending the preliminary investigation 
of criminal ofience^, including constables fees, are chargeable to the party proeecutiDg 
and not to the Crown, in cases where the prisoner is not committed or held to bail to stand 
his trial. 

The defendant having obtained the services of plaintiff a^ high constable in connec* 

tion with an information for a misdemeanour, specially undertook to pay pluntifi's fees 

therefor ''according to the government regulations now existing." It appearing that the 

prisoner had been sent for trial. Held : — That the defendant conld not be made liable 

for the fees due the plaintiff on account of the services so rendered by himj 

Meredith, C. J. 

This is an action for fees due to the plaintiflT, as high constable, 
on account of his services in connection with an information 
for a misdemeanour, laid by the defendant against one Johnson 
and another. 

There is no question as to the rendering, or lis to the value of 
the services for which the plaintiflF has recovered judgment. 

What we have to determine is, can the defendant be held 
liable for the fees due the plaintiff on account of the services so 
rendered by him ? 

The evidence adduced by the plaintiff shows that the ser- 
vices in question were rendered, in pursuance of instructions, 
received by him, from Mr. Grenest clerk of the peace and that an 
arrangement was entered into, between Mr. Q-enest, and the 
defendant, as to the payment, by defendant, of the plaintiffs 

services. 

♦ 

Mr. Genest, speaking of the defendant, says : " II s'est for- 
" mellement oblige de faire face lui-mfeme au paiement des hono- 
" raires et debourses du demandeur en cette cause ; " but these 
important words are added in a marginal note, " Aux conditions 
" posees par le gouvomement d'apres les reglemcnts par lui 
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** etabli Jusqu'alors." And his deposition as first drawn up, closed g»*>Jo«» 
thus " Le d6fendeur avait dit de faire tons les frais n6cessaires ^*** 
" pour ce proces et qu'il payerait," to which, however, he added, 
"suivani les riglements du gouvemement existant Jusqu'alors'^ 

A letter from the office of the attorney general, bearing date 
the 18th March, 1876, shows what were then the government 
regulations on the subject. It is as follows : 

Qu6bec, 18 mars 1876. 
" Monsieur, 

" Dans le but de faire disparaitre certains doutes qui se sont 
*' eleves au sujet du paiement des frais dans les enqu6tes preli- 
" minaires pour offenses criminelles, je suis chargg par I'Hono- 
" rable Monsieur le Frocureur-G6n6ral de vous mander que les 
" frais de Tassignation des t6moins ou leur indemnity, et autres 
" d^penses dans les enqu6tes pr6liminaires, ainsi que les services 
" des grands constables ou autres constables, pour Tarrestation 
" d'accas6s, dans les cas ok il rCy a pas matiire d procis, sont k la 
" charge des parties, et que la Couronne n'est responsable que 
" des frais et honoraires des constables qui ont effectu6 Tarresta- 
" tion des prisonniers, loisque ces demiers ont €U incarciris ou 
** admis H caution pour subir leur prodi A une cour criminelle, 

" Yons devez vous conformer aux instructions ci-dessus dans 
" tous les cas de cette nature qui se presenteront devant vous." 

J'ai Thonneur d'etre, 

Votre obeissant serviteur, 

(Sign6), Jos. A. Defoy, 

Asst. 0. L. C. 

It does not appear that the instructions thus given, by the 
government, to the clerk of the peace, on this subject, were in 
any way modified until he received a letter from the office of the 
attorney general, in the following words : 

" Quebec, ce 3 mai 1877. 
" Monsieur, 

" En vous renvoyant le compte du grand constable, je suis 
** charg6 par THonorable Monsieur le Procureur-Q-6n6ral de vous 
" dire que I'item dans Taffaire de Thomas B. Trihey et al.^ a 6t6 
** retranche en entier parce que Toffense n'est pas une felonie. Je 
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oauionx u ^^jg attirei votre attention a la 4eme section de I'acte 32 Vict., 
" chap. 15, qui ne pourvoit au paiement des services des consta- 
" bles que dans les cas de felonie seulement." 

J'ai rhonneur d'etre, 
• Votre obeissant serviteur, 

(Signe), J. A. Defoy, 

Assist. 0. L. C. 

The information laid by the plaintiff bears date tlie 6ih 
February^ 18l7t. The services of the plaintiff were rendered cfenwgr 
th^ same month, and it appears by the admissions *' que le dit 
" Johnson a subi son examen prfiliminaire, et a 6t6 renvoye a son 
" proces devant la Cour du Banc de la Reine." 



Such being the facts of the case, it appears to us that the 
undertaking of the defendant was, that in the event of the preli- 
minary examination, upon his information, resulting in the dis- 
charge of the accused, he the defendant would pay the costs ; as 
in that event the government according to the letter of the 18th 
March, 1876, would not be liable for those costs, but that in the 
event of preliminary enquiry resulting in the accused being held 
for trial,as in that case, the costs according to the letter of the 18th 
March, 1876, would be payable by the government, the defen- 
dant would not be under any liability. 

This view seems to be justified not only by the evidence of 
Mr. Grenest, as to the defendant's promises, but by the impres* 

sion which the witness himself seems to be under. 

* 

In one part of his deposition he says : " Le demandeur n'au- 
" rait tres-certainement pas rendu les services par lui portes en 
" son compte, si le defendeur ne s'6tait pas sp6cialement engage 
" a payer ces services, vu le refus du gouvernement de les payer, 
" chose qui 6tait connue du demandeur et du dfefendeur." But 
this statement is qualified as follows : " Ce que je viens de dire 
" s'appliquait dans le temps a la decision du gouvernement 
" d'aprds sa circulaire du 18 mars 1876, k I'effet que le gouveme- 
" ment ne payait les frais encourus avant Texamen preliminaire, 
** que dans les cas ou les accmis itaient condamn^s <l svbir tin proces,'' 
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In a word we think the defendant would have been liable Ga»ioax 
for the costs, if the accused had been discharged, but as the ^"• 
accused was not discharged, and on the contrary was held for 
trial, that the condition has not arrived upon which the liability 
of the defendant depended, and therefore that he has reason to 
complain of the judgment under review. 

The judgment of the Court is as follows : 

Considering that, even according to the evidence adduced 
by the plaintiff, the undertaking to pay costs on the part of the 
defendant, upon which the plaintiff relies, was to the effect, 
that if the preliminary examination, mentioned in the pleadings 
in this cause, resulted in the discharge of the accused, he the 
defendant would pay the said costs, as in that case, the govern- 
ment according to the letter of the 18th March 1876, produced 
in this cause, would not be liable to pay those costs, but that, 
in the event of said preliminary enquiry resulting in the accused 
being held for trial (in which case the costs, according to the 
said letter of the 18th March 1876, would be payable by the 
government) the defendant would not be liable therefor. 

And considering that the said preliminary examination re- 
sulted in the party accused being held for trial, and therefore 
that, according to the arrangement aforesaid, under which the 
plaintiff's said services were rendered, the defendant is not liable 
to pay the said costs ; 

Doth in consequence reverse the judgment rendered on the 
20th November 187Y and the action and demand of plaintiff is 
dismissed with costs. 

Judgment reversed. 

Dumont 8f McLeod, for plaintiff. 

M. McDouffalL for defendant. 
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SUPERIOR COURT, QUEBEC. 

I 9th SEPTEMBER, 1878. 

Coram McCoRD, J, 

No. 259Y. 

HALL tt al., V. ZERNICHON. 

Hbld :— That ia an affidavit for capiaa it is sufficient to state the amount in *' doUan " 
without any qualification as to a particular currency. 

Where the initial only of Defendant's christian name is given, this is no ground o f 
petition to quash. 

That the cause of action was not sufficiently stated in the affidavit in this caufe, 
which did not shew a personal liability of the Defendant, or the nature of that liability. 

Per curiam. — ^This is a petition to quash a writ of capias, 
based upon the falsity and insufficiency of the allegations of the 
affidavit. 

The two first grounds refer to the falsity, and as the peti- 
tioner has made no proof, these grounds must fail. As article 
819 C. C. P., required him to show the falsity, the onus of proof 
lay upon him. 

The third ground is that the affidavit states the amount due 
to be so many " dollars," without mentioning of what currency 
and that the amount of indebtedness is consequently not shewn. 
This ground must also fail. The word " dollar," has a gene- 
rally known and accepted meaning. It is used with reference to 
capias in articles 79Y and 798 C. C. P. and constantly occurs 
throughout the statute-book, without any qualification as to a 
particular currency. If the word is sufficiently clear and definite 
for our statutes it is also clear enough for an affidavit. 

The fourth ground is that the initial only of the defendant's 
christian name is given. This is no ground of petition to quash 
capias. It does not allege the insufficiency of any essential alle- 
gation of the affidavit and the defendant moreover has not in- 
sisted upon it in the written remarks which he has submitted. 

The three other grounds refer to the insufficiency of the 
statement of the cause of action which is as follows : " For 
" bateau hire for a certain quantity of spruce deal ends, shipped 
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" to the said ship Harding, and returning charges on deals sent H»iiotai., 
" back from the said ship, by order of the said C. Zernichon, in ^"^*^**"°- 
•* the port of Quebec, during the present season of navigation.'* 

The petitioner contends that this statement does not show 
that he is personally indebted, or by whom or at whose request 
the bateau was furnished, or who hired the bateau, or what sum 
is demanded for hire of bateau or what for returning charges on 
deals sent back. 

Certainly if it be necessary, in an affidavit for capias, to 
state a cause of action, that cause of action should show a per- 
sonal liability of the defendant towards the plaintiff and the 
nature of that liability. 

# 

As regards the bateau hire, the objections of the petitioner 
are borne out by the wording of the affidavit, which in fapt me- 
rely says " for bateau hire for deal ends shipped to the Harding," 
and no more, the only question is whether these objections are 
fatal ; in other words whether the cause of action is sufficiently 
stated. 

I am of opinion that it is not, and the conclusions of the pe- 
tition are therefore granted. 

Considering that the 5th, 6th and 7th grounds of the peti- 
tion are well founded, doth grant the conclusions thereof. 

Capias quashed. 

Sewelly Gibsone Sf At/lwin, for Plaintiff. 

Andrews, Caron Sf Andrews, for Defendant. 



270 SUPERIOR COURT, 18t8. 

SUPERIOR COURT, QUEBEC. 

MARCH, 1878. 
No. 798. 

Coram Meredith, C. J. 
ROSS vs. LEGARfi. 

Held: — That the poflseMsion of the defendant under the circiiniHtancMi of l)i« pre*cnt 
case could not be deemed a public poMefwion againut the plaintiff, no hr to 
niipport the defendant's plea of preecription. 

Quoare, Can an nnregifttered conveyance serve as the baMis of a ten 
yean' prescription against a duly registered hypothec ? 

Per curiam. — ^The plaintiff sues defendant hypothecarily, for 
the amount of a mortgage executed in 1861, and then duly 
registered. 

The defendant pleads a prescription of 10 years, founded 
upon a title dated in 1867, but not registered until 1871 ; and 
one of the questions which this case presents, is as to whether, 
as against the plaintiff, the possession of the defendant can be 
considered public, so as to support the plea of prescripti9n. 

The facts are as follows : — 

Mr. Pierre Legar6, by an obligation dated the 9th March 
1861, and registered the 11th of same month, hypothecated 
certain real estate in favour of the plaintiff. 

The real estate so hypothecated was sold by th^ same Pierre 
Legar6, to his brother Etienne Legar6, the defendant in this 
cause, by deed dated the 2nd June 1867 ; which however wf s 
not registered until the loth January 1871. 

The interest due to the plaintiff appears to have been paid 
until March 1875, and the present action, instituted in November 
1877, is for the capital sum, with interest from March 1875. 

' The defendant has pleaded a prescription of ten years 
founded on his title of 1867. 

The plaintiff contends that the i>os8e88ion of the defendant 
could not be deemed a public possession against him, and also 
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that the defendant's title, until its registration in 1871, could not 
serve, even as a basis for a ten years prescription against him, ''*'**'^* 
he being a duly registered hypothecary creditors. 

This case is carefully and fully argued in the written state- 
ments, which have been submitted by the learned counsel on 

both sides, and as I can add but little of importance to what 
had been said by them, I shall confine myself to a brief state- 
ment of the grounds upon which the judgment I am about to 
render is founded. 

The evidence establishes that the defendant was in posses- 
sion of the proi)erty in question,when he purchased it in 1867, and 
had been so in possession for several years before his purchase. 
Indeed from the evidence of the defendant's witness, Honore 
Poliquin, the only one who si)eaks on the subject, it appears that 
the defendant's possession commenced before the year 1861, 
when the plaintiff acquired his hypothec. After the defendant's 
purchase, he continued in possession exactly as he was before. 
There was therefore nothing whatever connected with the de- 
fendant's purchase, to make third parties aware that a change 
had taken place in the ownership of the property. 

If the defendant had registered his title he would have 
placed the plaintiff on his guard, but he failed to do so, and as 
the defendant thus refrained from giving publicity to the title, 
which characterized his possession, I do not think his possession 
can be considered public, within the meaning of the article 2193, 
as against the plaintiff. 

The passage cited from Merlin by the plaintiff is very 
reasonable, and has an important bearing on this case. " Si 
" suivant le droit ou la coutume on doit observer certaines 
" formalites dans un acte, pour qu'il soit reputfe public, il sera 
" repute clandestin, lorsque ces formalitfes seront omises. (1) 

Troplong also in his commentary on the art. 2180 of the 
Code Napoleon, says : 

'' II faut done que la transcription fasse connaitre aux cr6an- 
•* ciers qu'il y a eu alienation, afin qu'ils puissent prendre les 



[1] Merlin Rep. Verbo prescription, Sec. 1. S. VI. art 7 vol. 12. p. 739 2d colomn. 
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^ " mesares necessaires i)our interrompre la prescrii^tion et conser- 
Legwfi. c( y^j. leurs droits. 

" C'est dans cet esprit qu'avait ete rtdig6 I'art. 115 de la 
" coutume de Paris, qui voulait que la prescription ne courutpas 
" contre les creaaciers s'ils avaieut eu juste motif d'ignorer Talie- 
" nation." (1) 

The learned counsel for the defendant has drawn our atten- 
tion to article 2180 of the code Napoleon, which provides : " Dans 
'^ le cas ou la prescription suppose un titre, elle ne commence a 
" courir que du jour ou il a.6te transcrit sur les registres du con- 
" servateur. 

It is said, as I understand, that our code contains no provi- 
sion such as that above cited, and that in the absence of such 
a provision, our code, as to the matter in controversy, cannot pro- 
duce the same effects as are produced by the provision just cited 
of the Code Napoleon. 

It is to be observed however that the Code Napol6on although 
it required the registration of privileged and hypothecary 
rights, did not require the registration of deeds transferring the 
ownership of real estate, such as conveyances. 

In consequence of this omission, which was admitted and 
deplored by the most esteemed Jurists, (2) and which has since 
been remedied, (3) in cases of prescription founded on title, the 
title could not under the Code Napoleon, be expected to be found 
on the register. It was seen that, in this way, hypothecary cre- 
ditors could not have that protection which under the code it 
was intended that they should have, and hence the special pro- 
vision of art 2180, that a prescription founded on title could run 
only from the registration of such title. 

This is well explained by Troplong. " La transcription re 



(1) Troplong. Priv. and Hyp., vol. 4, p. 68, Na 883, last paragraph. 

(2) Troplong Priv. and Hyp. preface £d. of 1835, p. 38 and 39 ; Ed. of 1854 p. 28. 
Duranton Ed. of 1834, vol. 19, p. 21, No. 17. Puael Beg. Hyp. p. 6. 

(3) Law of March, 1855, Aubry and Kau, 2d vol. p. 284. Bivi^re A Francois, p. 11. 
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*' quise par notre article ne se lie en aucune maniere a la trans- ^^ 
" mission de la proprietfi entre les mains de I'acqufereur. On con- "8»r«. 
" vient que sans la transcription, Tacquferenr est pleinement et 
" parfaitement proprifetaire. La transcription n'est ici demand6e 
" que pour avertir les tiers, crSanciers hypoth^caiires, que I'im- 
" meuble affectfe a leur hypothdque a chdOigi de main." (1) 

But our registry system is as imperative with respect to the 
registration of titles and conveyances, as it is with respect to the 
registration of privileged and hypothecary rights. 

There was, therefore, no necessity in our code for a special 
provision respecting the ten years' prescription founded on title, 
such as is to be found in art. 2180 of the code l^apol6on. 

The learned counsel for the defendant has also cited autho- 
rities establishing that under the code Napol6on, the defendant 
meeting a petitory action by a prescription of ten years, need 
not prove the registration of the title, upon which the ten years' 
prescription is founded, although the ten years' prescription 
against an hypothecary action could run from the registration 
of the defendant's title only. (2) 

This anomaly under the code Kapol6on is I think mainly 
attributable to the omission in that code already adverted to. 
But it may be added that in so far as regards the ends of justice, 
there is much more reason for requiring registration between an 
hypothecary creditor and a defendant claiming by prescription, 
than there is for requiring registration as between two persons 
claiming the same property. 

For instance if in the present case the plaintiff claimed not 
a liyi>othec but the property itself, the defendant might reason- 
ably say to him : although you claim to be the owner of the 
property which I hold, you have not during the last ten years 
received any part of the rents issues and profits of it, nor exercised 
any proprietary right in relation to it ; on the contrary you have 
left me in continued and undisturbed possession for more then ten 



(1) Troplong P. & H., vol. 4, No. 883. 
[2] Btvi^re and Franpois, page 40, No. 39. 
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^•" years since I purchased, I therefore had a right to consider the 
ugi»r6. property as mine, and you for your negligence deserved to 
lose it. 

But the present plaintiff, claiming as a mere hypothecary 
creditor, cannot be met by any such statement. 

The plaintiff was not entitled to the possession of the pro- 
perty, nor to the rents, issues and profits of it. And the possession 
of the defendant did not seem to militate against his rights. All 
that the plaintiff was entitled to, was the interest upon his ca- 
pital, and that appears to have been paid so long as the defen- 
dant's title was not registered ; and for some years afterwards. 
Thus the plaintiff in this case, is not chargeable with any negli- 
gence, which the law could regard as sufficient to defeat or impair 
his rights. 

It is beyond doubt, that a possession may, in contemplation 
of law, be public as against one person, and yet be clandestine 
against another. And if in 1;he present case the plaintiff were 
suing as proprietor, it is possible that the defendant's possession 
ought to be deemed public, because that possession, as it would 
have wholly excluded the plaintiff from the enjoyment of his pro- 
perty, ought to have sufficed to put the plaintiff on his guard, but 
it had no such tendency as against the present plaintiff, a mere 
hypothecary creditor ; and, therefore, ought not to be deemed 
sufficient, or public, as regards him. 

It was also very strenuously contended by the learned 
counsel for the plaintiff, that under the general provisions of 
our registry law, and more particularly under articles 2082, 
2083 and that part of article 2130, which declares that real rights 
rank according to the date of their registration, the title of the 
defendant, so long as it was unregistered, could not be effectual, 
as a basis of a ten years prescription against the plaintiff's duly 
registered hypothec. This contention seems to me very reason- 
able, and is fully borne out by the observations of some of the 
members of the Court of Appeals in Lalonde v. Lynch, cited 
by the plaintiff. In that case Mr. Justice Taschereau, is reported 
to have said : " Le nouvel acquereur est toujours devenu proprie- 
" taire, mfime par le seul cons3ntement, suivant I'article 1472 du 
" code civil ; mais U ne pent prescrire, il ne pent vendre on hypo- 
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** thequer rimmeuble au detriment de ses creaiiciers, ni de ceux *^ 
'* de son auteur, etc., etc., 20. L. C. Jur. p. 162." ^*«»^*- 

It is not necessary for me however to adjudicate upon the 
second contention, thus submitted by the plaintiff, being of opi- 
nion that the defendant's possession cannot be deemed public as 
against the plaintiff. The plea of prescription will therefore be 
rejected, and judgment will be in favor of the plaintiff as prayed. 

Judgment for Plaintiff. 

ArulrewSy Caron Sf Andrews, for Plaintiff. 
Drauin, for Defendant. 
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Coram McCoRD, J. 



HUNT et al., v. CORPORATION OF QUEBEC. 



Action to annul as illegal a by-law imposing a special tax. Plea, to the form, that 
Plaintifis shoald hare proceeded under article 997, C. C. P., inasmuch as they charged 
in effect that the Corporation defendant, had exercised powers not conferred upon it by 
law : 

Held : — That the remedy provided by article 997 C. G. P., did not deprive the plain 
ti fis of their right at common law to bring the present action in their own name" 
Any person may seek redreas before the tribunals of the country against Cor. 
porations by whose acts his rights or property may be injuriously affected, or 
by whom he may be in any way aggrieved, in the same manner and to the same 
extent as he could do so against individuals under similar circumstances. 

Per curiam. — ^This is an action to set aside a by-law of the 
cori)oration of Quebec, (6th April, 1877,) by which a special tax 
of 5cts. in the dollar is imposed on the assessed annual value of 
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iiunt^at »!,, the immoveable property of Quebec to meet certain debts of the 
qUS^! corporation of that city. 

The plaintiffs allege : 

That they are owners of large properties in Quebec, of great 
value and liable for all taxes legally imposed. 

That the corporation passed the by-law which is recited in 
the declaration. 

That this by-law was passed without the observance of the 
formalities required by law. 

That no law authorises the passing of the by-law in ques- 
tion or the imposition of the tax therein mentioned. 

That the corporation never took the legal means it was 
bound to take in order to meet the debts to pay which the said 
tax is imposed. 

That the corporation in their expenditure have exceeded 
their appropriations, have issued bonds beyond the amount au- 
thorised, and have misapplied the proceeds of bonds to other 
purposes than those to which they were legally applicable. 

That if the corporation had kept their expenditure within 
lawful limits, they would have had funds in hand to pay the 
debt for which the special tax is sought to be imposed by the by- 
law in question. 

This action is met by an exception d la forme, the first three 
grounds of which refer to want of explicitness and detail in the 
plaintiff's allegations. 

Whatever weight these grounds might have in ordinary 
cases between individuals where more explicitness might be 
required in order to enable the defendant to plead effectively, I 
am of opinion that the allegations are sufficiently detailed as 
against a corporation which is bound to be prepared at any time 
to show the legality of all its acts, whether these acts are spe- 
cially alleged in a declaration or not. The defendants moreover 
have not insisted upon these grounds at the argument. 
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The exception d la forme therefore rests in reality upon the nunt^et ai 
fourth ground, which is to this effect. That the declaration qSSw.' 
alleges that the corporation has exercised powers not conferred 
upon it by law and that according to . these allegations the 
plaintiffs should have proceeded under article 997 C. C. P., and 
that the present action cannot therefore be maintained. 

This article provides that whenever a corporation exercises 
a power w^ich is not conferred upon it by law, or does not be- 
long to it, it is the duty of the attorney-general in cases of public 
general interest to prosecute, if he has reason to believe that 
there is sufficient proof ; but he is not bound to do so in other 
cases unless security is given to indemnify the government 
against costs. 

The question therefore is, were the plaintiffs obliged to pro- 
ceed under this article of the code ? in other words : 

1° Had the plaintiffs a right at common law to bring their 
present action ? and, if so, 

2° Are they deprived of that right by 997 C. C. P., or any 
other law ? 

For my part I see no possible reason why a person should 
not be free against corporations by whose acts his rights or 
property may be injuriously affected, or by whom he may be 
in any manner aggrieved, to seek redress before the tribunals 
of the country in the same manner and to the same extent as 
he could do so against individuals under similar circums- 
tances. 

In the case of Mohon v. The Corporation of Montreal which 
has been cited by the defendants and to which I shall here- 
after refer, the Hon. Chief Justice Dobion appears by the printed 
copy of his notes handed in by the defendants, to have expressed 
his opinion to the effect that : " Whenever a corporator can 
*' establish that he is suffering an actual injury or prejudice from 
*' the unauthorised acts of a corporation, he is at liberty to seek 
" a remedy by an action in his own name, without the interven- 
" tion of the Attorney-General," Mr. Justice Ramsay in his 
remarks upon the same case as printed and placed before me 
fully recognises this common law right. 
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Hunt^et ai., jj jg ^^jgQ recoguized in the cases of McDougall v. The corporation 
oiSeSf of St. Ephrem d* Upton and Stepliens v The corporation of Montreal 

In the Molson case the legality of the decisions in McDougall 
V St. Ephrem and Stephens y, Montreal is not questioned, but it is 
argued that in these cases the plaintiffs did not assume to act 
in the general interest of the community as they only sought to 
prevent the sale under execution of their lands seized for taxes 
illegally imposed, and the expressions of Mr. Justice Tobbance, 
on the occasion of an application being made to him in the 
Molson case are cited as follows : " In the case of Stephens the 
" proceedings taken by the individual were not to check the 
" progress of the city as is attempted in this instance, but me- 
" rely to prevent his property from being sold." 

Now I imply from this that both these decisions and the 
opinion of Mr. Justice Tobbance recognise the right of the indi- 
vidual to attack a by-law in defence of his own personal interests, 
and I take these decisions as supporting the position of the 
plaintiffs in this case. I do not however think that I would take 
the " checking of the progress of the city," as a ground of dis- 
tinction between these two cases and the present one, to say 
nothing of the Molson case. Because if eveby proprietor taxed 
has a right, according to these decisions, to prevent his property 
from being sold on the ground of the illegality of the by-law, the 
progress of the city could be as effectually checked as by a direct 
action to annul the by-law. 

Holding therefore that the right exists at common law, I 
come to the second question as to whether it has been taken 
away by legislation. 

* _ 

The pretension of the defendants which results from their 
exception is that article 997 C. C. P., prescribes the only mode 
by which the plaintiffs could have proceeded, but I am far from 
thinking that the terms of that article justify any such pre- 
tension, on the contrary I fully concur in the opinion which Mr. 
Justice Ramsay appears to have stated in the case of Molson v. 
tlie Corporation of Montreal, namely that " article 997 C C. P. only 
" lays down a rule for the Attorney-General but in no way 
" affects the common law right of each individual to protect him- 
" self by action against the wrong doing of the corporation.''^ 
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In my opinion the article in question is chiefly intended to ^""V."'* *^" 
indicate the mode of procedure for the protection oipt^lic interests, ^7bic.' 
whenever they are injuriously aflfected by the acts of corporate 
bodies. It only makes it the duty of the Attorney-General to take 
proceedings (when he is satisfied as to the proof) in cases of public 
general interest. 

It is true that it likewise says : " that he will also be 
bound to do so in other cases, if sufficient security is given to 
indemnify the government against costs," but there is nothing in 
this to oblige any person to give such security or to have re- 
course to the Attorney-General for the purpose of exercising any 
right of action which belonged to him individually, by reason of 
a wrong he may personally have suffered at the hands of a cor- 
poration ; much less can any implication be drawn from this 
I)ortion of the article, that would deprive an individual of his 
common law right in such cases. 

Mr. Justice Sanborn according to the printed copy of his 
notes of judgment in Molson v. Corporation of Montreal which has 
been placed before me on behalf of the defendants says ; " do 
have a remedy in any form in his own name, the appellant 
must show an individual interest not common to the wlwle electoral 
constituency'^ I would willingly concur in this as a legal pro- 
position according to my interpretation of it, I admit that if the 
plaintiffs had no other interest than an undivided one, common to 
the whole constituency, they should be obliged to join with the 
other members of that constituency, who held that interest un- 
dividedly and in common with them, for in such a case the 
matter is one of general interest alone and the propriety of the 
suit being instituted in the name of the attorney general is 
readily understood, in the present case, however the plaintiffs 
allege a distinct individual interest proportionate to the stated 
value of their assessable property and their interest is none the 
less distinct, special and personal because other persons of the 
same class have likewise a similar individual interest. 

Reasons of expediency have been given in the case alluded 
to, such as the avoidance of a multiplicity of actions by many 
corporators against the corporation, but practically this inconve- 
nience is not to be dreaded, because when a suit has been pro- 
perly instituted by one corporator, the others who are similarly 
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Hnnt^et »!., interested, are not likely to rush before the courts unless forced 
oirjbiS! to do so by the corporation itself, and practically, the suit thus 
first instituted, if it were not literally and in law a test suit, 
binding upon all, such as mentioned in Mr. Justice Sanborn*s 
notes, would as a matter of fact answer the same purpose. 
Another reason ab inconvenienti which was strongly urged in the 
Molson case, as would appear by the factum of the respondents, 
is that such actions interfere with general municipal progress 
and impede the proper administration of municipal affairs ; the 
answer to this is : 

That the prirate rights of citizens are presumed to be as 
sacred and important in the eye of the law, as those of the muni- 
cipality generally, and if arguments, ab inconvenienti could have 
any weiglxt in judicial decisions, that weight in these days when 
the administration of municipal affairs is not in the highest 
repute might perhaps he made to lean more justly in favor of the 
citizen than of the corporation. 

Reasons of expediency however and arguments ab inconve* 
nienii come more properly within the scope of legislative than of 
judicial powers and duties. 

II would also appear from the respondents* factum in the 
Molson case, that they relied upon article 698 of the municipal 
code, as implying that the common law right of an individual to 
bring such an' action as this against a corporation did not exist, 
as otherwise there would have been no necessity for this article, 
*but it is only necessary to read it attentively to notice that it 
does not refer to the Superior Court (the only court which by 
law has general superintending and reforming power and con* 
trol over bodies cori)orate), and merely gives every municipal 
elector a right to bring such an action as the present one before 
the Circuit Court or a Magistrates Court. 

Here therefore is an extension instead of a restriction of the 
commonlaw right and the deduction from it is in favor of the 
plaintiffs and not of the defendants in this case. 

Coming now to the arguments and decisions in the Molson 
suit as applicable to the case now before me I would remark 
that these cases differ in a very important particular, which 
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seems to have influenced more than any other consideration the ii«°*^«* •> 
decision given against Mr. Molson. olSbec! 

In that case the by-law complained of, had not yet become 
operative. It was argued that the wrong had not been fully 
perj)etrated, against which redress was sought, and the action 
was therefore deemed premature. In the present case the by-law 
complained of is final and it imposes a tax which by mere ope- 
ration of law affects and becomes an incumbrance upon the 
property of the plaintiffs, and a wrong has been done, if as alleged 
the by-law is illegal. 

■ 

Another difference between the Molson case and the present 
one is that, as regards the former, the by-law to whicli it refers 
was declared valid by the 36 Vict., ch. 49, which was passed 
alter the institution of the action and formed one of the grounds 
upon which judgment was given against the appellant Molson. 

Except therefore in so far as the decision in that case may 
have been based upon the inability of the plaintiff to sue in his 
own name, without the assistance of the Attorney-General, it is 
not applicable to the present suit, and even on that point both 
the Chief Justice and Mr. Justice Ramsay, expressed the opinion 
that Mr. Molson had a right to sue in his own name. Upon the 
whole I am against the pretensions of the defendants, and their 
exception d la forme will therefore be dismissed. 

The Court, &c. Considering that the allegations of the 
plaintiffs' declaration, are on the whole sufficiently explicit to 
enable the defendants to defend themselves, and to establish if 
they can the legality of the by-law complained of. 

Considering that the said declaration sets forth sufficiently, 
that the defendants illegally passed a by-law imposing a tax on 
the property of the plaintiffs. 

Considering that by law the tax so imposed created an in- 
cumbrance upon the property of the plaintiffs and that a good 
cause of action is sufficiently set forth. 

Considering that at common law the plaintiffs had a right to 
bring an action in their own name to set aside the said by-law, 
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Hunt .t ii, and that they are not deprived of that right by article 997 C. C. P. 
?«7u^^ or any other law. 

I 

Doth dismiss the exception it la forme of the said defendants 
with costs. 

Holt, Irvine Sf Pemberion, for Plaintiffs. 

Baillairg^, Q. C, for Defendants. 
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No. 273. 

Coram McCoRD, J. 

BOUCHARD V. DAT7S0N. 

Held :— That a writ of fieri faciaSf which lias been Rtopped by an opposition to annul) 
in a cauBO the record of which has been destroyed by the Quebec Court Kow^ 
fire, is not an exparte proceeding, even though the judgment was obtained n- 
partCf and that, consequently, the plaintiff cannot renew his proceeding under 
sec. 5 of Q. 37 V. c. 15, but must obtain the restoration of the record, or pro- 
cure leave to proceed under sec. 7 of that act. 

Per curiam, — This case comes before me upon an opposition 
afin (Fannulerj filed by the defendant. 

• 

On the 9th April, 1870, the plaintiff obtained judgment for 
$490.00, and costs. 

On the 30th January, 1871, he issued a fieri facias de bonis et 
lerris, under which certain chattels and real property of the de-. 
fendant were seized in execution. 

The further execution of this writ was prevented by means 
of an opposition afm (Taiinuler, filed by the defendant, which was 
returned by the sheriff, together with the writ, on the 11th 
February, 1871. 

In February, 1873, the Quebec Court House was dcstrojed 
by fire. 
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« 

On the 24th August, 1874, the plaintiff notified the defen- Boo;»»ard 
dant that he had caused an authentic copy of the judgment ^^■on- 
aforesaid, to be registered in the Superior Court, and on the 18th 
August, 1876, he caused to be issued another fieri faciei de bonis 
et terris, under which a second seizure was effected, which is also 
met by an opposition qfin (Tannuler on behalf of the defendant. 

The grounds of this opposition are: 1*^ That the previous 
writ and opposition are still pending and undetermined ; 2° 
That the opposant had compromised for the amount of the said 
judgment, and had paid the amount of the compromise. 

The plaintiff meets this opposition ; 1st. By a defense en fait ; 
2nd. By a plea alleging that the first writ of execution and the 
opposition thereto, together with the remainder of the record in 
this cause, were destroyed by the court house fire, and that by 
law the plaintiff had a right to cause a second writ to be issued, 
against which the defendant cannot legally plead the pendency 
of the previous one. 

As the question raised by this exception should, in my opi- 
nion, be decided adversely to the pretensions of the plaintiff, it 
will be my duty to maintain the first ground of the defendant's 
opposition, which is sufficient of itself, to justify his conclusions, 
and I need not adjudicate upon the other grounds. 

The act 87, Vict., ch. 15, provides for the restoration of records 
destroyed by the burning of the Quebec court house, and, in this 
case, the plaintiff has taken no proceedings to have the record 
restored. 

It is true that section 5 of the Statute, enacts that in any ex^ 
parte suit or proceeding, in which the record has been destroyed 
by the said fire, the plaintiff may bring a fresh action, but in 
this case, I do not consider that a writ o( fieri facias, which is met 
by an opposition, is an exparte proceeding, even though the suit 
itself up to judgment, may have been exparte. Here the defendant 
was certainly contesting the proceeding of the plaintiff, and an 
issue was raised^between the parties, even though that issue may 
not have been completed. I cannot believe that such a case as 
this, was ever intended to be covered by this 5th section of the 
Act. 
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''"y. "^ Section 7 of the same act provides that in any proceeding 

pending, the record of which has been destroyed by the said fire, 
a judge may on petition of any of the parties, after notice to the 
others, permit such party to recommence siich proceeding, pro- 
vided it be not shown that any other party will thereby suffer 
injustice, and that it is possible to restore the record. 

The plaintiff in my opinion should have proceeded under 
this section, if he wished to recommence without restoring the 
record, but he has not thought proper to do so. 

Sec. 20 of the act says that the pendency at the time of the 
fire, of a proceeding, the record of which has been destroyed, shall 
be no answer to a fresh proceeding instituted under the provisions of 
that act. Clearly therefore the proceeding could only be renewed 
under tliose provisions. 

I therefore conclude that the proceedings upon and connected 
with the fieri facias of 30th January, 1871, are still j)ending, and 
that the plaintiff must either obtain the restoration of the record 
or proceed under section *7, if he is entitled to do so. 

The judgment is as follows : — " The Court, &c. 

" Considering that the issuing of the writ oi fieri facias in this 
cause, on the 30th January, 1871, and the filing of an opi)osition 
thereto, returned into court on the 11th February following, did 
not constitute an exparte proceeding, but on the contrary formed 
a contested one ; 

" Considering that the said proceeding was pending at the 
time of the destruction of the Quebec Court House by fire ; 

" Considering that the plaintiff has neither taken proceedings 
to have the record in this case restored, nor obtained leave from 
a judge of the Superior Court, under the provisions of the act of 
Quebec, 37 Vict., ch. 15, sect. 6, 7, 20, to recommence his pro- 
ceeding by writ o{ fieri facias ; 

Doth maintain the said opposition of the defendant, oppo- 
sant, and declare null and void the writ, seizures and proceed- 
ings in this cause made and had, under the writ of execution 
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issued in this cause on the eighteenth day of August, 1876, and Bouchard 
doth grant to the opposant main lev^e of the said seizures, the ^**''«'»- 
whole with costs distraitSj &c." 

M. Cliouinard, for Plain tiiF. 

C. T. Suzor, for Opposant, (Defendant.) 



SUPERIOR COURT, QUEBEC. 

19th SEPTEMBER, 1878. 

Coram MoCord, J. 
LAFLAMME, Attorney General, pro Regina v. PRENDERGAST 



Held : — ^Tkat a suit for fees for the menfluring of timber by licensed cullers acting 
under the supervisor of callers at Quebec, pursuant to C. S. C, ch. 46, is pro. 
perly brought in the name of the Crown. 

Per curiam, — This is an action by the Attorney General for 
Canada pro Regina^ demanding $21.01 for the measuring of several 
pieces of birch timber, by licensed cullers, acting under the 
Supervisor of Cullers in Quebec, pursuant to C. S. C, ch. 46. 

The defendant has pleaded the general issue. The indebtedness 
is fully proved, the only question being one raised at the hear- 
ing on the merits, and that is as to whether the suit is properly 
brought in the name of the crown, and should not have been 
instituted by the Supervisor of Cullers. 

The defendant cited section 29 of ch. 46, C. S. C, which 

enacts that the fees for culling shall be charged and collected by. 
the Supervisor. 

I do not consider the words of this clause sufficient to au- 
thorise the supervisor to bring an action for public moneys in 
his own name. The power to collect does not necessarily include 
the right of suing in his own name ; but, even if it did, it would 
not follow that an action could not be brought directly in the 
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ufl»mm« j][aine of the crown. These fees for culling, although the law 
prendergMt provIdes foT their special application to the payment of work 
done by cullers, and other expenses, are none the less ptiblic 
moneys. The supervisor, who is himself a salaried officer, is 
accountable for them to the government, and I am of opinion, 
therefore, that this action is properly brought in the name of the 
crown. 

*^ The Court, &:c. 

" Considering that the plaintifi' has proved the material alle- 
gations of his declaration, that the action is for the recovery of 
public moneys, and is therefore properly brought in the name of 
the crown ; 

" Doth condemn the defendant to i)ay to Her Majesty, as re- 
presented in this cause, the sum of $21.01 with interest and costs 
of suit." 

Remillard Sf Flynn, for Plaintiff*. 
Bossi Sf Languedoc, for Defendant, 



SUPERIOR COURT, QUEBEC. 

19th SEPTEMBER 1878. 
No. 17^6. 

Coram McCord, J. 
D£RY v. FABRE. 



HiLD : — That it is oo defence to an action for libel to say that the defendant, a news'- 
paper proprietor, must give his readers all the information he can on public 
matters, or that what was said of the plaintiff formed part of a general report 
of the proceedings at a nomination, or that scenes of violence took place at 
such nomination concerning which the public was d(siroas of being informed, 
or that the article had to be written in haste, or that the information obtained 
was from persons worthy of belief^ or that the article was written with the M)le 
object of giving information to the public in the manner usually practised by 
newspapers generally, or, that the plaintiff had not demanded a recti6cation 
from the defendant. 
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Per curiam. — This is Un action of libel. ^^^^ 

Fabra. 

The plaintiff, at the time of the action, was a practising advo- 
cate, and the defendant, editor and proprietor of the newspaper 

YEv^nement, 

The libel complained of consists in the publication, in VEv^ 
nement of 23rd January, 1874, of a certain report of an election 
nomination at Levis, at which scenes of violence had occurred, 
comprising the following words as applicable to the plaintiff: 
" II y avait encore un Monsieur R. P* Vall6e et un M. Elz. Dery, 
" avocat, qui eux presidaient a la distribution des bouts de fer et 
" des glacons." 

The defendant has filed a plea of general denial, and by 
perpetual exception, pleads that there was no malice on his part, 
nor intention to injure or offend the plaintiff ; that he afterwards 
published a rectification, and that he was always ready to bear 
testimony to the plaintiffs good reputation and to undo through 
his paper any damage he may have caused the plaintiff. 

In the same plea the defendant alleges several other grounds 
which, after being demurred to by the plaintiff, were rejected 
from the plea by His Honor Mr. Justice Casault. 

The judgment rejecting these grounds, I fully concur in, 
for the simple reason that, admitting some of them to be proved, 
they would be no defense to the action, and that the others are 
mere matters of argument and not of plea. 

It is no defense, for instance, to say that the defendant must 
give his readers all the information he can on public matters, or 
that what was said of the plaintiff formed part of a general 
report of the nomination at Levis, or that scenes of violence took 
place at the nomination, concerning which the public was desi- 
rous of being informed, or that the article had to be written in 
haste, or that the information obtained was from persons worthy 
of belief, or that the article was written with the sole object of 
giving information to the public in the manner usually practised 
by newspapers generally, or that the plaintiff had not demanded 
a rectification from the defendant. 

All these grounds, even if proved, would not prevent the 
defendant from being responsible for the truth, at least, of every 



288 SUPEKIOR COURT, 1878. 

^*jy disparaging word he published in his journal regarding, any 
Fabre. individual. 

The liberty of the press consists in this, that any man may 
publish what he pleases, without being prevented or restricted 
by previous censorship or other authority, but it does not free 
him from responsibility for the consequences of such publication. 
He is still responsible for all his acts. It would indeed be an 
anomaly, if a man could be held responsible for what he has said 
of another, and could shield himself under the liberty of the 
press for what he has written of him. 

All the material facts in the case are either admitted or 
proved, and it only remains for me to examine into the gravity 
of the libel, the sufficiency of the defendant's rectification of it, 
and the damage suffered by the plaintiff. 

The mere publication in the " Evenement " of the fact that 
Mr. Vallee had informed the defendant that the plaintiff was 
not present at the nomination, was not a retractation, much less 
was it an apology, nor was it even the admission of an error 
committed. 

The plaintiff, however, whatever pain the publication in 
question may have caused him, does not appear to have suffered 
from it in the estimation of the public, nor as he alleges in his 
declaration, does he seek to make a speculation out of the action 
he has instituted. 

It is difficult in such cases to appreciate damages, but I 
think that, under all the circumstances, the principle will be 
vindicated and the ends of justice attained, by giving the plain- 
tiff judgment for $50.00, damages, and costs. 

" The Court, &c. 

" Considering that the plaintiff has proved the material alle- 
gations of his declaration, and that the allegations of the defen- 
dant's exception, even if proved, are no justification of the libel 
published by him ; 

Doth condemn the said defendant to pay to the plaintiff, the 
sum of $50.00 with costs." 

Cloutier, for Plaintiff. 

Langelier Sf Langelier, for Defendant. 
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COUR DTJ BANC DB LA REINE— AU CRIMINEL. 

QUEBEC, 14 KOYEMBBE 1878. 

Coram Tessier, J., Cross, J. 
DELISLE ET FORTIN. 

JcuK : — Qu'en vertu de la 87 Vict., ch. 45, fiec 87, nul autre qiierinspecteur des cuin n*a 
droit d'appoaer eur le ouir one ettampe indiquant la meBare euperficielle de 
chaque pidce^ lonque tel cair est ponr 6tre mis en yente. 
Que dans la cause actuelle, une coDtravention & la dite aection n'a pa8 ^t^ prouv6e 

centre le Mfendeor. 

Le juge Tessier prononce le jugement comme suit : 

Cette cause se presente sur uu appel d'un jugement rendu 
par le juge des Sessions de la Paix k Quebec, le dix-neuf Janvier 
18Y8, en vertu duquel Q-eorge Delisle Tappelant, a 6t6 condamn6 
a payer une amende de $10.00 avec d§pens, pour avoir le 3 sep- 
tembre 187Y, ill6galement estamp6 et offert en yente un cot6 de 
cuir, en y indiquant la mesure superficielle du dit cote de 
cuir. Oette offense se trouve indiqu6e dans la section 89 du Sta- 
tut du Canada, 37, Vict., ch. 45, qui dfefend k tout autre excepte 
Tinspecteur, a peine d'amende, de mettre sur le cuir une estampe 
marquant la mesure superficielle. 

En vertu des Statuts de 1869, 32-33' Vict., chap. 31, section 
65, un appel d'un jugement de cette espece pouvait 6tre porte 
devant la Cour^des Sessions trimestrielles de la Paix ; mais cette 
section a 6t6 rappel§e en 1877 par le Statut 40 Victoria, chap. 27, 
et amendee de maniere k donner I'appel a la Cour du Banc de la 
Reine si6geant au Criminel. 

C'est de cette manidre que le present appel a 6t6 porte devant 
cette cour. 

II est uecessaire de remarquer qu'en vertu de la section 66 
du Statut 82-33 Vict., chap. 31, il est pourvu k ce que les m6mes 
temoins qui ont 6t6 interrog^s dans la cause originaire devant le 
juge des Sessions de la Paix, soient examines de nouveau devant 
la Cour qui si6ge sur Tappel ;. il suit de la que la cause doit 6tre 
d6cid6e en appel non pas absolument sur la preuve qui a 6t6 faite 
20 
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Deiuu en premier lieu, laquelle u'est pas d'ailleurs rapportee ici, mais 
Fortin. suivant la preure qui a et6 faite devant cette cour ici siegeant. 

Pour constituer roflfense il faut que les deux elements de 
Testampage et de Toffre en vente, se trouvent rfeunis. C'est la ce 
que veut le Statut 3Y Vict., chap. 45, section 87. Or il a et6 prouve 
qu'un certain cote de cuir ainsi estampe dont un morceau a ete 
produit, a 6t6 oflfert en vente et mfeme vendu le 3 septembre 1877, 
a Quebec, a la date et au lieu indiques dans la plainte, non 
pas par Tappelant George Delisle, mais par une autre personne, 
savoir : par Felix Gourdeau, dans le magasin ou la boutique de 
ce dernier. Leon Racine, temoin de la part de la poursuite, dit : 
" Le morceau de cuir dont un morceau est produit a 6te vendu 
" par Felix Gourdeau a David Turgeon ; il n'appartenait pas a 
** George Delisle, mais au dit Felix Gourdeau : il a et6 ainsi 
'* vendu du 4 au 6 septembre 1877. Ce cuir appartenait originai- 
" rement a Felix Gourdeau, et avait 6t6 envoyfe chez George 
" Delisle pour 6tre corroye, et il a 6t6 ainsi corroye et marque par 
" George Delisle pour le compte de Felix Gourdeau." 

II est vrai qu'il est prouve que trois ou quatre semaines 
avant le 3 septembre 1877, George Delisle a estampe du cuir a lui 
appartenant, et Ta fait offrir en vente pour son compte au maga- 
sin de Gourdeau. La date precise de Toffense n'est pas essentielle, 
et s'il eut ete etabli que le morceau de cuir qui a ete produit avait 
ete etampe et vendu le 10 aout au lieu du 3 septembre par le 
. defendeur George Delisle, celui-ci n'eut pas echappfe a la pena- 
lite, car cette cour est d'opinion que Testampage en marquant la 
mesure superficielle jmr un autre que par Tinspecteur ou son 
depute est une contravention a la loi. 

La preuve etablit autre chose, c'est que la contravention a 
la loi, dont on se plaint, a ete commise par une autre personno, 
et cette cour ne pent pas en ce cas confirmer la sentence. La 
cour est au contraire obligee d'absoudre le defendeur de I'offense 
contenue dans la plainte. 

En consequence, cette Cour inlirme la conviction ou sentence 
rendu par le juge des Sessions de la Paix a Qu6bec, le dix-neuf 
Janvier 1878, contre le dit George Delisle, mais sans frais. 

F. X Drouin, Procureur de TAppelant. 
Mackay 8f Turcotte, Procureurs de Tlntime. 
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SUPERIOR COURT, QUEBEC 

SEPTEJIBEB, 1878. 

Coram McCobd, J. 
MOTZ V. PARADIS. 



The Plaintiff alleged the Bale of a beach lot to Defendant, and that Defendant after 
taking po8fM«8ion of the lot refused to sign the Deed of Sale or to pay the interest on the 
price as agreed, to the damage of Plaintiff, who was thereby prevented from effecting ^ 
f47orable sale to another, and Plaintiff concluded, 1. for $525. damages. 2. for the 
return of the lot to him in default of defendant's executing the deed and paving the in* 
teresL Demurrer . That Plaintiff alleging a complete sale to defendant, could not claim 
damages for not having been able to sell to another ; nor could he demand to get back 
the lot without first obtaining a rescision of the sale ; nor could Defendant therefore be 
condemned to the alternative. Hbld: — That the general allegation of damages result, 
ing from Defendant's refusal to sign the Deed was sufficient to support the conclusion 
for damages, and such general allegation was not to be considered as restricted by th ^ 
statement that Defendant's said refusal had prevented a favorable sale to another. 

Per curiam, — The plaintiff alleges that he was owner in June 
1876, of a certain beach lot ; that on the lYth of that month, 
defendant bought the lot from him for $500, payable in 10 years 
with interest at 5 per cent payable yearly ; that a writing to 
that effect was drafted by the plaintiff, and taken to a notary by 
defendant, who gave instructions to have a notarial act drawn 
up, stating at the time that he would call on the next or follow- 
ing day to sign it ; that a deed was drawn up, but defendant 
refuses to sign it, and also refuses to pay the interest ; that 
defendant took possession of the lot, and that he the plaintiff 
in consequence of such refusal, has suffered and is suffering 
damages, ( " apant perdu V occasion de vendre le dit lot dans un temps 
favordbley' ) to the amount of $525. He then demands acte of his 
willingness to fulfil his part of the alleged agreement and con- 
cludes : 1° For $525 damages ; 2^ That the lot be returned to 
him, unless the defendant prefer signing and registering the deed 
and paying $25 for one year's interest. 

The difense en droit substantially says to the plaintiff : You 
allege a complete sale of the lot to me, therefore you cannot 
claim damages for not having been able to sell it to another, nor 
can you demand to get back the lot, unless you first obtain the 
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**;'* rescisioii of the sale, nor can I therefore be condemned to the 
PanJdta. alternative. 

These propositions of the defendant, as stated in his plea, 
appear to be sound, but how do they apply to the declaration ? 

The plaintiff alleges an undertaking to sign a certain deed 
and to pay certain interest and a refusal to do either, and that 
" vu ce refuSy'^ he has sustained damages. It is true that he adds 
" ayant perdu Toccasion de vendre le dit lot dans un temps favo- 
rable," but I do not think that this addition is restrictive of the 
general allegation of damages as resulting from the refusal of the 
defendant, especially as regards the $25 interest. 

His premises justify at least part of his conclusions and his 
declaration is therefore sufficient, j)ro ianto, if not for the whole. 

JUDGMENT : 

Considering that the plaintiff alleges in his declaration that 
the defendant undertook to sign a certain deed and to pay cer- 
tain interest, and afterwards refused to do either, and that he 
the plaintiff has in consequence suffered damage ; 

Considering that the said allegations are sufficient to justify 
his conclusions for damages and to form the basis of a judgment 
for such damages if proved, even though the allegations of his 
declaration may be insufficient to justify the other conclusions 
thereof, the defendant's demurrer is dismissed. 

Biandiet S^ Penlland, for Plaintiff. 

Belleau, Darveau Sf Stafford, for Defendant. 
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COUR SUPfiRIEURE, QUfiBEC —EN REVISION. 

3^ A VEIL 1878. 
Coram MEREDITH, J. C, Stuart, J., Caron, J. 

CLARKE y. LORTIE el aL 



ACrnON PAULIENNE — FRAUDE. 

Lortie devait H Clarke $177.71. A la Teille d'etre poarsuiyi, il vend sa malson ^ 
Allard son gendre, leqael connainsait Texifltence de la dette. Juge . — Que la vente 
en question est iraudaleape. • 

Les defendeurs s'inscrivirent en revision, contre un jugement 
de la CouT Sup6rienre, Qu§bec, rendu le 11 mars 18Y8, comme 
suit : 

McCoRD, J. — Action Pauliana to rescind a sale by defendant 
Lortie, to his son in law, Pierre Allard, the other defendant. 

It is proved in this case that the defendant Lortie is the 
father in law, of the defendant Allard ; that Allard was in the 
habit of doing business for Lortie, and knew before the passing 
of the Deed impugned, that Lortie, was indebted to the Plaintiff; 
that Lortie with the exception of a few dollars, worth, had no 
other proi)erty than what he sold by the deed in question, and 
was in fact insolvent. It also appears from the proof of the plain- 
tiff, and the absence of proof on the part of the defendants, that 
Allard knew this, and finally the Defendants themselves admit 
that Lortie ever since the sale, has continued in possession of the 
property thus sold to his son in law, not only without paying 
rent, but even without having agreed to pay any. 

All this is sufficient in my opinion lo establish a legal pre- 
sumption of fraud and simulation against both defendants, espe^ 
cially in the absence of proof of the employment of the money, 
which the deed mentions as having been paid, or in fact of any 
proof whatever, on the part of the defendants. The action will 
therefore be maintained and the Deed set aside with costs. 

ilf. Gtouinard, — Les defendeurs croient que ce jugement n'est 
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^^V!^^ pas justifie par la preure, et en demandent maintenant la revi- 

Lortle et ftl sioil. 

La preuve du demandeur consiste dans les t^moignages d'un 
nomme Napoleon C6t6, de Qufebec, et des d^fendeurs Allard et 
Lortie. 

Le temoin Cote ditque ledfefendeur Allard faisait les aflFaires 
du defendenr Lortie, mais que Allard ne lui a jamais parl6 des 
affaires de Lortie ; excepts deux ou trois fois, ou Allard a dit a 
lui, le temoin C6t6, que Lortie devait au demandeur Clarke. 
Quand Allard a-t-il dit cela au t§moin C6t6 ? L'fepoque n*est pas 
prouv6e. Quelles affaires Allard faisait-il pour Lortie ? ou ? a 
quelle 6poque ? On n'en sait rien 

Dans I'humble opinion des defendeurs, il ne resulte aucune 
preuve quelconque du t^moignage de C6t6, et c'est done unique- 
ment dans les temoignages des dgfendeurs qu'il faut aller 
chercher la preuve de Taction. 

La preuve faite par Tun des defendeurs ne pent lui servir a 
lui-mfeme, mais elle pent servir k Tautre dfefendeur. Or, quels 
sont les faits prouv6s par Allard ? Les voici en substance : — 
Depuis neuf a dix ans il pr^te de Targent et avance des effets a 
Lortie, son beau-pere, et Lortie le paie au fur et k mesure qu'il 
pent payer. Lortie est honnfite homme, et Allard n'a i)a8 craint 
de perdre avec lui. 

Allard a et6 entendu comme temoin en fevrier 1878, et il dit 
qu'environ dix-huit mois auparavant, Madame Lortie lui a appris 
qu'elle devait au demandeur. Elle a commissionn6 le d^- 
fendeur Allard de prier M. Clarke de vouloir bien Tattendre, 
et qu'elle lui enverrait de I'argent au plus vite possible. Allard 
pense bien que Lortie n'a pas d'autres biens que la maison men- 
tionnfie en Tacte de vente. 

Lortie, lors de la vente, devait $91.00 et les int6r6ts de 
quatre ou cinq ans. Veis f&vrier 18Y6, Madame Lortie avait aussi 
dit au defendeur Allard de demander a M. Clarke de ne pas se 
dficourager, ou de Tattendre un pen. Ijortie occupe encore la 
maison vendue, sans payer loj'er. Allard a achete cette maison 
pour se payer. 
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II n'y a dans ce temoignage du defendeur Allard aucune ^^J^^ 
preuve d'intentions frauduleuses de sa part, ni de la part dui'OfW*'* •> 

dfefendeur Lortie. 

« 

Le fait que Lortie occupe encore la maison vendue a Allard 
ne cr6e ici aucune prfisomption de malhonnfetet^, puisque le con- 
trat de vente est onereux. Si la vente est bonne et I6gale, Clarke 
ne peut se plaindre de ce que Allard accorde a son beau-pere 
Lortie I'aide et le secours que tout enfant doit legalement a ses 
parents. M. Clarke pourrait plutot se plaindre si Lortie payait 
loyer k Allard, puisque les depenses de Lortie seraient augmen- 
tees d'autant, et ses moyens de payer diminu^s d'autant. 

Mais si le temoignage du defendeur Allard ne peut lui servir 
a lui-m6me, ses reponses aux interrogatoires sur laits et articles 
peuvent lui servir. Le demandeur n'ayant pas d6clar6 qu'il ne 
s'en servait pas, elles sont done admises en preuve. Or, il y jure 
positivement que lorsqu'il a acliet6 la maison en question, il ne 
connaissait pas Tinsolvabilit^ du defendeur Lortie ;— qu'il ne 
connaissait pas Tetat de ses affaires ; — et qu'il a bien paye en 
argent le prix de vente de cette maison. Et il n'y a dans tout le 
reste de la preuve rien pour contredire ou pour affaiblir cette 
affirmation positive du defendeur Allard. Au contraire elle est 
confirmee par lea reponses du defendeur Lortie aux interroga- 
toires. 

Les defendeurs croient pouvoir citcr comme favorable, au 
moins a la position du defendeur Allard, une autorite tres-severe 
at d'un grand poids sur la matiere qui nous occupe. 

Bedarride,— Vol. I, Nos. 23L 648 ; 

t 

Vol. II, Nos, 1482, 1438. 

Le demandeur n'a pas prouve que sa creance fut anterieure 
a celle du defendeur Allard. Au contraire, Allard prouve que sa 
crfeance existait depuis plusieurs annees, et* elle doit ^tre 
prfesumee plus ancienne que celle du demandeur. 

Puis le demandeur n'a pas prouve que le dfefendeur Lortie 
fat, a I'Spoque de la vente, ou avant, un homme engag6 dans le 
commerce. II reconnait qu'il est boulanger, mais comme il le dit 
dans sa lettre, attach^e a la commission rogatoire, il n'a que sa 
joum^e et celle de son fils pour vivre, c'est-a-dire son salaire de 
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Clarke chaque jour. Ce n'est pas ici un boulanger qui tient boutique, et 

Lortie et ai. j^ demandeuT n'a pas prouve que sa crSance soit pour des eflfets 

vendus au defendeur pour ralimentation de son commerce. C'est 

un boulanger qui travaille k la joumfee ; c'est un joumalier. Le 

produit de la vente de son petit mobilier en est une preuve. 

Partant le precedent cite plus bas s'applique au cas actuel. 

L. C. jurist, T^l. 11, page 800. McConnell v. Dixon. 

F. X Drouin, pour le demandeur. II faut d'abord se rendre 
compte des principes qui r^gissent Taction Paulienne. 

1° L'acte attaqu6, pour fetre annule, doit causer du prejudice 
k celui qui Tattaque. 

2^ Cet acte doit 6tre accompagn6 de fraude de la part du 
d6biteur ; fraude qui est toujours pr6sum6e, si le d6biteur est 
insolvable lors de la passation de cet acte, ou si cet acte a pour 
effet imm6diat de le rendre insolvable. 

Chardon, vol. 2, page 8Y0, No. 205. Bedarride, Dol et fraude, 
vol. 4, page 41, No. 438. 

3° Si Tacte est onereux, il faut complicite de Tacqufereur ; 
complicity que notre loi (art. 1035) presume du fait de la connais- 
sance par Tacquereur de Tinsolvabilitfi du d6biteur. 

Quant aux deux premieres conditions, nul doute qu'elles ne 
re9oivent leur application en cette cause ; il suffit pour s'en con- 
vaincre, de se reporter aux aveux contenus en la deposition 
d'Allard, en les r6ponses aux questions annexees h la commis- 
sion rogatoire. et aux lettres jointes k cette demiere. 

Quand a la derniere, il ne pent y avoir de doute : parce qu'a 
travers une foule de denegations, auxquelles d'ailleurs on doit 
s'attendre quand on examine les defendeurs dans de semblsbles 
causes, les faits suivants ressortent clairement de la preuve, et 
leur aveu a d'autant plus de valeur que les defendeurs sont 
habiles et intelligents, savoir : que Allard est depuis quatorze 
ans le gendre de Lortie— que Lortie lui doit depuis longtemi>s — 
que Allard a demand^ paiement k Lortie— Kjue Lortie lui a dit 
que s'il voulait 6tre paye, il lui fallait acheter sa maison — que 
Allard ne connaissait pas cette maison et I'a achet^e sans la voir. 
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que Allard avoue avoir fait une bonne affaire, et sc promet de cinrke 
fairs du profit — que Lortie a toujours 6te depuis la rente, en pos- ^^^* •* ^* 
session de la maison et ne pale aucun loyer — que cette vente a 
ete faite a la h&te — que Allard savait que Lortie devait depuis 
longtemps a Clarke — qu'il savait aussi que Clarke reclamait 
paiement puisque plusieurs fois il avait ete pri6 par Lortie et 
son 6pouse de demander a Clarke de leur accorder du delai, et 
qu'il avait effectivement demande ce delai — que ce d6lai est 
demande dans des termes qui font aisement prfisumer que Ton 
craignait une poursuite — qu'enfin Allard connaissait parfaite- 
ment les affaires de son beau-pere Lortie ; 

Parce que tous ces faits constituent des prfesomptions con- 
cordantes et conclusives de la connaissance par Allard de Tinsol- 
xabilite de Lortie ; 

Parce que ces presomptions, quoique presomptions simples, 
ii^ayant pas 6te d6truites par les dfefendeurs, sont suffisantes pour 
prouver la connivence et la complicity d' Allard ; 

Parce que c'est surtout dans Taction Paulienne que le 
demandeur a droit au benefice de I'application de Tarticle 1242 
de notre code. 

Larnmbierey vol. 1, art 1167, page 749, No. 41. 

Demolxmibey contrats, vol. 2, page 202, No. 203. 

Aubrf/ Sc Rau, Vol. 4, page 137. 

Datloz, Rep., vol. 33, page 233, No. 980. 

Journal du Palais^, 1829, 17 aoiit, cour de cass. Belin et ses 
creanciers. 

Totdlief, vol. 3, 2eme partie, page 229, No. 355. 

Bsdarride, du dol et de la fraude, vol. 4, page 49, Nos. 1446, 
1447, 1450, 1451. 

Chardan, du dol et de la fraude, vol. 2, page 370, No. 203, in 
fine, page 478, Nos. 278 et 279. 

Constatons maintenant que les defendeurs n'ont pas plaide 
sfepatement ; qu' Allard n'a pas etabli qu'il lui etaitdupar Lortie, 
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Clark, ui qu'il a rfeellement pay6 la balance du prix de vente ; que tel 
Lorti* et ai. paiemeiit n'a pas 6t6 fait en pr6sence du notaire instrumentant— • 
que Lortie est rest§ apres la vente et est encore en possession de 
rimmeuble — et nous arrivons a la conclusion qu'AUard n'est 
qu'un pr^te-nom ; que Tacte de verite du 25 avril 18*76 n'est pas 
seulement frauduleux, mais est aussi entachfe de simulation, on 
que cet acte sous la forme de vente est une donation. 

JUGEMENT. 

Considering that the deed of sale of the 26th April, 1876, 
passed before Hamel, notary, was executed by the defendant 
Lortie in favor of his son in-law ; that it was in eflTect a sale of 
the whole property of the said Lortie, that the said Lortie, after 
the passing of the said deed remained in possession, of the pro- 
perty sold, without paying or giving or having agreed to pay oi 
give any rent or other valuable consideration ; that the said 
Lortie was at the time indebted to the plaintiff, and was insol- 
vent ; 

And considering that it results from the above mentioned 
facts, from the proof adduced by the plaintiff, and from the 
absence of proof on behalf of the defendants, that the defendant 
AUard was aware of the insolvency of the said Lortie, and that 
the said deed was fraudulent, collusive and simulated and is in- 
jurious to the plaintiff ; 

Doth adjudge and declare the deed of sale of the 26th April, 
18t6, passed before Hamel, notary, fraudulent, collusive and si- 
mulated, and consequently null and void as against the plaintiff, 
and that the said Pierre Allard could not and did not obtain by 
virtue thereof or of registration thereof, any right of property in 
the immoveable thereby sold, as against the said plaintiff, the 
whole with costs. 

Jugement confirme. 

M. Chouinard, pour les Defendeurs. 

F. X. Drouin, pour le Demandeur. 
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COUR SUrfiRIEURE, KAMOURASKA. 

MARS 1878. 

Coram McCoRD, J. 
LORTIE V. DIONNE et a1. 



DONATION — FRAUDE. 

Jrcift : — Qu'un acte de donation entre prochefl parent*, pass^ au moment oil le donateur 
vient d'Sire assign^ pour detfe, en I'abfrnce de preuve de bonne foi, est prt' 
#iuhie fraoduleiiz. 

Action pour annuler un acte de donation. 

.TUGEMENT : 

Considerant que Tacte de donation dont on demande la nu]- 
lite a 6t6 passe lorsque la donatrice et son mari venaient d'etre 
poursuivis par le demandeur dans une action pour dette au mon- 
tant de $82.67, laquelle action ils n'ont pas contest^e, bien que la 
donatrice eut et6 assignee personnellement. 

Considerant que le dit acte est de fait une donation omnium 
bonorum faite entre proohes parents, et dans le oas d'une mere 
a son ills. 

Considerant qu'il resulte de ces circonstances une presomp- 
tion de fraude qui n'est pas dfetruite par le fait que la donation 
est faite a certaines charges minimes, et a la charge par le dona- 
taire d'entretenir sa mere, charge qui pourait lui incomber de 
droit sans cela. 

Considerant que les defendeurs n'ont pas fait de preuve suf- 
fisante pour fetablir que la dite donation 6tait faite de bonne foi 
ot non pas en fraude de crfiancier. 

Dfeclare le dit acte du 8 decembre 1876 nul, et de nul effet, 
et les parties demanderesse et defenderesse relativement comme 
telles, remises dans le m6me etat qu'elles Tauraient He sans la 
passation du dit acte. 
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CIRCUIT COURT, QUEBEC. 

NOVEMBER 1878. 

No. 4273. 
Coram Caron, J. 

NEILAN V. DEMERS. 

• 

Held : — That in the Circuit Court, npn appealable, where the action has been returned 
in vacation, the notice of inncription for proof and hearing on the merits must 
be given three days at least beforehand, even where such notice is given during 
term. 

Delibfere discharged. 
Vide articles 1099, 1078 C. C. P. 
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NOVEMBER, 1878. 

Coram Meredith, 0. J. Stuart, J. Caron, J. 
ARMITAGE et vir, v. EVANS. 



IIrld :~*Thata proprietor of an undivided share of real estate may, if his right be 
denied by his co-proprietors, bring an action en renendlcaJtion to establish hii 
right by a judgment, and secure payment of his share of the revenue ; bnt a 
judgment cannot be rendered in such case so as to cause the defendant to be 
dispossessed of any part of the common property. 

Meredith, C. J. 

This is a petitory action respecting a lot of Innd upon which 
there are valuable buildings. 

The female plaintiff claimed an undivided one sixth part 
of the property, and by the judgment under review she is de- 
clared proprietor of an undivided one eighth part of it. 
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The defendant in his factum admits •' que la filiation etablie ^"JfV^* 
" dans la cause d^montre qu'elle (la demadderesse) est h^ritiere j^^^^ 
" pour un huitidme dans la succession de son aieul.*' 

But the defendant contends, at the same time, " que la pre- 
*' sente action est mal fond6 a sa face, et qu'on ne pent pas recla- 
" mer une partie indivise et ind§termin6e d'un immeuble." 

The defendant admits that there is one judgment against 
his contentions, namely Cannon v. OnetY, 1 L. C. R., p. 160, in 
which it was held : 

" That the heir may proceed by means of the petitory action 
" for the recovery of immoveables appertaining to the estates of 
" his father and mother, even though such immoveables should 
'^ be in the possession of a third party claiming an undivided 
" portion of the same, d tUre de douaire^ and that it is not neces- 
'* sary, in such case, that the heir should proceed by the 
" action en partage^ communi dividendo^ 

The defendant maintains that Cannon v. Oneily is an isola- 
ted case, and in support of his own contention refers to McAdam v. 
Kingsbury, (1) September, 185*7, (Day, Smith and Mondelet, J J.), 
in which Mr. Justice Day observed : 

" The defendant had established a title to seven undivided 
" twentieths of the farm, for the recovery of which the present 
" action is brought ; and the action must therefore be dismissed. 
" It has been repeatedly held by this Court, that the remedy for 
" a proprietor par indivis^ who desires to obtain possession of 
" his property from a co-proprietor, is by an action en partage, 
" and not by a petitory action. (2) 

I have also a newspaper report of the case of Benson v. 
LUlie, (Sup. Court Montreal, 29th February, 18*72), in these 
words : " a widow brings a petitory action to recover one half of a 
" property, acquired during the community of property with her 
'* husband. There has been no partition and that should precede 
" the present action." 



(1) l«t L. C. Jdfiat, p. 287. 

(2) Judgment tc Bame effect by same Court Lalonde v, Lalonde. 5. I^ C, R. p. 97 
alio Gironz v. Nov. 1869. 
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^•Twrf 1^^ ^ ^^^^ recent case, Morin v. SchUler, Sup. Court, Mont- 

Brant. ^eal, 3rd November, 18*74, one of the cansid^rants of the judgment 

is in the following words : 

« 

" That even supposing the plaintiff* had, under the will of 
" the said Joseph Morin the elder, a title to one undivided half 
" of the property in question, the present action in manner and 
" form as the same has been brought by the plaintiffs cannot in 
" law be maintained against a co-proprietor, par indivis, which by 
" the pleadings of record the defendant is admitted to be, doth 
" dismiss the said action with costs." 

The last mentioned judgment was confirmed, but, as the 
judgment of the Court of Appeals expressly declares, not for 
the reasons given in the judgment of the Superior Court. 

The defendant has also referred to the judgment of the Court 
of Appeals in Gauthier v. Glodu, (t L. C. J. 99), as deciding : 
" Qu'un proprietaire d'un immeuble indivis ne pent pas porter 
" Taction petitoire contre son co-proprietaire." 

Such is certainly the heading of the report ; and it is in 
accordance with the observations of at least one of the Judges, 
but upon referring to the judgment itself (reported at page 101), 
it will be found to]turn upon a wholly different ground. 

Having now adverted to all the reported decisions on this 
subject, within my knowledge, I shall proceed to the conside 
ration of the facts of the case, which I piust say, seem to me to 

indicate clearly the remedy to which the plaintiff* is entitled. 

* 

As already mentioned, the plaintiff' is the owner of an undi- 
vided Jth of the real estate in question, and the defendant who 
has been in possession of the whole of it, up to the time of the 
institution of this action, denied the right of the plaintiff* to any 
part of it. The defendant now howei'er admits that the female 
plaintiff* is the representative of her grandfather for Jth part of her 
succession, and that the lot of land in question formed part of 
that succession ; but the defendant argues, as was argued in 
McAdam v. Kingsbury, "that the rights of the parties being 
" undivided, the defendant has a property in every atom of the 
** farm,'* and therefore cannot be ejected from any part of it. 
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That argument is I think sufficient to show that no judg- ^ e?!r^* 
ment ought to be rendered, under which the defendant could be kvIm. 
forcibly deprived of the possession of any part of the property in 
dispute, but speaking with much deference, and as I ought to do, 
considering the judgments to which I have adverted, it does not 
seem to me to follow that the action ought to be dismissed, as 
the defendant contends, and as was done in McAdam v. Kings- 
bury and other Montreal cases. 

The right of the plaintiff having been denied, she had, it 
seems to me, an interest in bringing, and was justified in 
bringing, an action to cause that right to be legally established ; 
which might be a matter of great importance to her, either with 
reference to a sale or otherwise Moreover, as long as the pro- 
perty remained undivided, the plaintiff had a right as far as pos- 
sible, to enjoy her |th of it, in the same way that the defendant 
enjoyed his Jths, and more particularly to enjoy her Jth of the 
revenue. 

In answer to the contention of the defendant, that the plain- 
tiff ought to have recourse to an action en partage, the plaintiff 
may say, that under existing circumstances, it is not for the 
interest of any of the parties, that the property be brought to 
sale, of it may be, that the plaintiff would not have the means 
of bidding for it, in the event of its being brought to sale 

In a word, the plaintiff* has two rights, the one to bring the 
property to a partition, the other to enjoy her share of it, until 
it be divided ; and to siay that she has no remedy except an action 
en partage, would be in effect, to say that she has no means of 
enforcing her second right just mentioned. 

Bearing in mind then, what are the acknowledged rights of 
the plaintiff, and that she should have a remedy co-extensive 
with her right, it seems to me that her action ought not to be 
dismissed, as the defendant contends, and on the contrary, that 
the judgment should maintain her action and acknowledge and 
establish her right to an undivided eighth of the property, and of 
the revenue of it, without however, even impliedly, ordering the 
defendant to be ejected from any part of the property in dispute. 

This view, which is concurred in by the other members of the 
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'^•TlriUf* Court, is in accordance with a judgment of the Court of Review 

Bv^i^. for this district, (not reported) which had escaped my attention 

until very lately. That judgment was rendered on the 5th 

October, 18^5, in Oudlet v. Ledw, by Mr. Justice Stuart, Mr. 

Justice Taschereau and myself. 

The action was a petitory action, for the recovery of an un- 
divided share of certain real estate. The Court below not only 
maintained the action, but ordered the plaintiff to be put in pos- 
session of his undivided share. The judgment of the Court of 
Review is in effect as follows : 

'* Considerant que pour le vianient, le demandeur n'avait pas 
** le droit d'obtenir cette partie de ses conclusions par laquelle il 
'' demande a 6tre mis en possession de la dite partie du dit im- 
** meuble par mains de justice^ infirme le dit jugemerU, et cette Cour 
" rendant le jugement que la dite Cour aurait du rendre, declare 
" que le dit Paschal Ouellet est proprietaire d^un quatrieme 
" indivis de la terre suivante, etc., etc. 

" Kt la Cour ordonne que sous quinze jours de la significa- 
*' tion du present jugement, le dit d6fendeur sera tenu de dfelais- 
*' ser et dSlivrer au dit demandeur la possession et jouissance du 
'* quatrieme indivis de la susdite terre, ou circuit de terre, et du 
" quatrieme indivis des b&tisses tel que susdit. 

" Et la Cour condamne en outre le dit defendeur a payer au 
" demandeur, la somme de ciuquante piastres, courant comme 
" representant la valeur des fruits et revenus perfus par le 
" dit defendeur pour le quatrieme indivis des fruits et revenus 
" de la dite terre, la Cour r^servant au demandeur telrccours et action 
" en partage que de droits 

The foregoing judgment which seems to me to give the 
plaintiffs a remedy, exactly co-extensive with their rights, admits 
the principle contended for, and I think properly contended for, 
by the defendant in McAdam v. Kingsbury ; and at the same 
time is not open to the objection, that by saying the owner of an 
undivided share of property shall have no other remedy, than an 
action en partage, he is deprived of any protection for his undi- 
vided rights, and is compelled to proceed to a partition, 
whether it be for his interest or not. 
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As shewing that the action en portage is not the only remedy ^eTyiT 
allowed by law, to the owner of an undivided share of real estate, Eyln.. 
I may refer to the following passage in Guyot's Repertoire, vol. 
15, p. 619. 

" On pent aussi intenter Taction en revendication, quoique 
" on ne soit proprietaire de la chose que pour partie, et mfeme 
" qu'ellenepuisse se diviser qu*intellectnellement, et non r6elle- 
" ment. Eomm qnoqne quae sine interitu dividi non possnnt, 
" partem petere posse constat. L. 85, par. 3. D. de-rei vindic." 

The same authority will be found in Merlins Ed. of the 
Repertoire, vol. 29, p. 411, Revendication, S. 1, No. 111. 

Such being our views, the judgment under review, will be 
confirmed, in so far as it establishes the right of property of the 
plaintiff. 

As to the value of the defendant's improvements, we cannot 
say we agree in the opinion expressed by the learned judge in 
the Court below. On the contrary, we think the value of the im- 
provements to which the defendaiit is entitled, greatly exceeds 
any claim the plaintiffs may have on account of any rents, issues 
and profits received by the defendant. Our views as to this part 
of the case, will be found explained in the formal judgment. 

Judgment confirmed establishing plaintiffs' right of pro- 
perty ; but the evidence being insufficient to show to what 
extent defendant's claim for improvements exceeded his liability 
for profits received by him, and he not having prayed to be con- 
tinued in possession of plaintiffs' share until payment of his im- 
provements thereon, his recourse for such improvements reserved 
to Dim, and plaintiffs' recourse for the said profits and for a par- 
tage also reserved. Costs in the ^ourt below against defendant, 
and in Review against plaintiffs. 

Ives Sf Brown, for Plaintiff. 

Laurier Sf Lavergne, for Defendant. 
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VICE ADMIRALTY COURT, QUEBEC. 

FRIDAY, 29th NOVEMBER, 1878. 

THE WILLIAM, 8.4.M80N. 

1. If a tug, for a stipulated price promises to tow a yeaael from one place to another, 
her engagement is, that she will employ competent Bkill, with a crew and equipment 
reasonably adequate to the object, without a warranty of success under every difficulty. 

2. Where a tug deviated from an order of her tow and was afterwards so deficient 
In skill as to allow the tow to collide with another vessel : — Ae^ that the tug wai 
liable for the consequence of the collision. 

JUDGMENT. 

Hon. Gr. Okill Stuakt. 

This suit has been brought by the owners of the barque 
Commodore against the tug steamer William, to be indemnified 
for damage said to have been caused by her negligence, while 
towing the Commodore, on the afternoon of the 25th of May last, 
near Indian Cove, on the south shore of the St. Lawrence, about 
four miles below the city of Quebec. The owner of the William 
had, for a stipulated price, agreed with the master of the Commo- 
dore to tow her down the St. Lawrence, from her anchorage oppo- 
site Indian Cove, and went alongside of her for that purpose. The 
William is a jwwerful tug of 85 tons and 75 horse-power. The 
Commodore is a barque of 562 tons and was laden ready for sea. At 
the time the tug went alongside the Commodore, there were two 
vessels outside of her to the north ; one was the Dunrobin Catih 
on her starboard bow, and the other the Schelde, a Norwegian 
barque on her starboard quarter,both at anchor. These three ves- 
sels being thus situated, the tug steamed ahead of the Commodore 
with a towing hawser attached, and by advancing or stopping, 
relieved her men in weighing her anchor. After it was tripped, 
ofi* the ground, the pilot of the Commodore hailed the tug to go 
ahead ; this was an order, and so understood by the master of 
the tug, to go straight ahead, which would have taken the Com- 
modore to the south of the Dunrobin Castle, somewhat more than a 
cable's length from her, and thus she would have passed round 
the bow of that vessel, and to the starboard of the Schdde^ lying 
nearly three cables' length below the Dunrobin Castle, and almost 
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in a line with her. Instead of complying with this order, the ^*£,^n"' 
master of the tng diluted her helm to be ported, and that she 
should go ahead *^ full speed "; she accordingly did 8o,and the Com- 
modore followed in tow also on her port helm, which brought the 
tug very speedily under the stem of the Dunrobin Castle. The 
tug continued on her port helm, until beyond the Dunrobin Castle 
where her tow rope became so slack, that she but made progress 
and no more. The Commodore canted and drifted with the ebb, 
broadside upon the Schelde, her main rigging came into contact 
with the jib boom of the Schdde^ and the damage was done, for 
which reparation is demanded. 

The owner of the tug has pleaded, that the pilot of the Com- 
modore ordered her to go ahead, to pass between the Dunrobin 
Castle and the Schelde, that with full power she proceeded to pass 
astern of the Dunrobin Castle^ that she was impeded at first by 
the anchor of the Commodore not being fairly ofi* the ground, and 
the ebb catching the Commodore, she was thereby driven towards 
the Schelde, and came into collision, which might have been avoi- 
ded, had the Schelde starboarded her helm which she was hailed 

from the tug to do, or had the Commodore cast ofi* the hawser. 

* 

This defence, it mAy be observed at once, has failed on se- 
veral and the most material points. It is established that the 
anchor of the Commodore was well up from the ground, when the 
order for her to go ahead was given, that the pilot of the Com 
modore who gave this order, intended that it was to go ahead 
south of the Dunrobin Castle, that it was so interpreted at the 
moment it was given by the master of the tug, and that with or- 
dinary care the passage between the two vessels could have been 
safely accomplished. 

The circumstances attending this collision were but par- 
tially disclosed in the case of the Schelde against the Commo- 
dore, in which that vessel was charged with fault, and as the 
cause of it. That case was dismissed, because the tug William 
had allowed the Commodore to drift upon the Schelde, and because 
the Commodore was not to blame. In this case however, the 
difficulty as to why the tug allowed the Commodore to drift upon 
the Schelde, has been removed, and the cause of it is to be found 
in testimony adduced for the tug. Three persons, who were on 
her deck, have been examined for the respondent; her master, 
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^^SSiwiT' secondly, a person acting under his orders who has been a pilot, 
but has lost his branch for misconduct, and the third a seaman 
named Garneau, who were all in the round-house before the col- 
lision. The two first do not disclose the cause of the accident, but 
the third, perhaps unconsciously does. He has said that he heard 
the master of the tug give the order Full speed ahead at the time 
she started with the Commodore in tow, and that she then went 
at that rate for about five minutes, that about three or four minu- 
tes after this order was given, he heard the master of the tug say 
to the person acting under him in the round house to put his 
wheel to go to the north, so as to pass tlie stern of the Dunrobin Cas- 
tlCj and that lie would ratlier go astern of this ship than in front of her ; 
he did not say why. Garneau has also said that about four mi- 
nutes elapsed from the time the tug passed the Dunrobin C€istle, 
until the collision. These computations of time seem to be ac- 
curate and accord with other testimony. And now I come to 
an important fact stated by this witness, which shews why it 
was that the speed of the tug became so very much reduced, 
after she passed the Dunrobin Castle, — it was to change the tow line 
from starboard to the port side of the tug. His testimony is in these 
terms : nous avians passi de derriere du Dunrobin Castle nn petit peu 
quand nous avons change le grelin, c'est-d-dire nous tavons accrochi au 
poteau d gauche, et cela pour danner una cliance a notre steamboat de 
virer en liaut et par la donner plus de chance au batiment que nous re- 
morquions de clairer le ScheUle, Nous avons slacks notre vitesse une se- 
conde pour f aire cet accrachement de notre grelin. The ti^g, according 
to this witness, appears to have been repeatedly called to from 
the Commodore to keep her head up the river, which I take it is 
signified by the term virer en Imut, in other words to starboard 
her helm. This was followed by forcible language from the mate 
of the Commodore to go ahead. Then there is this significant 
fact stated by the same wutness. It was at the very moment of col- 
lision the tug straightened up Iter course and went ahead. The cause of 
the collision is thus explained. At the critical moment for a sue- 
cessful accomplishment of the manoeuvre, which the evidence 
shows was quite feasible, it was discovered that the tow line had 
been thrown over the wrong post, and while it was being 
shifted to the right one, the Commodore was allowed to drift 
down upon the Schelde, No doubt, it may have taken but a second 
to remove the tow line from one post to the other, but before 
that, there was to be removed the strain and pressure of a 562* 
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ton ship, bearing npon the tow post, and until then, no number "gj^^i'^*"' 
of men coxdd change the tow line from one post to the other, 
which was ultimately eflfected only by the speed of the tug 
being reduced to nearly " dead slow." The conclusion is that the 
tug was not in proper trim, when she attempted to pass between 
the vessels. 

The skilful aid which I have had from the nautical asses- 
sors, will appear from the following answers to questions sub- 
mitted by me to them. 

1st. Question — ^Was the anchor of the Commodore tripped, 
that is clear of the ground, before the tug William, commenced 
towing her ? Answer. — It was. 

2nd. Question. — Did it continue so from that time until the 
moment of the collision ? Answer. — It did. 

3rd. Question — If the tug had gone ahead as directed by the 
pilot of the Commxxlorey would there have been any collision ? 
Answer. — ^There would not, as the tug and tow would have gone 
safely to the south of the Dunrobin Castle. 

4th. Question. — With the length of the anchor chain out,when 
the Willliam started and was crossing and had crossed the stern 
of the Dunrobin Cattle, could she have taken the Commodore in 
safety between the Dunrobin Castle, and the Schelde, and ih what 
way ? Answer. — She could by the tug putting her helm a star- 
board the moment she was clear of the Dunrobin Castle. 

5thr Question. — It being in evidence that after the tug had 
passed under the stem of the Dunrobin Castle, the tow line from 
where it was attached to the tug was shifted,- that is, from the 
starboard to the port post, would the doing of this have had the 
effect of retarding the progress of the tug with her tow after she 
had passed the stern of the Dunrobin Castle so as to allow her to 
drift upon the Schelde ? Answer. When the tug had passed the 
Dunrobin Castle she continued with her helm aport, instead of 
starboarding immediately. It appears that upon an order to 
starboard the helm of the tug being given, an attempt was made 
to shift the tow line from the starboard to the port post, which 
occasioned delay, and we can, in no other way, account for the 
tug not going ahead as directed from the Commodore, than by the 
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' aSSonT' d^l^-y occasioned in the shifting of the tow line, to do which it 
was necessary to slacken the tow rope. This delay occasioned 
the Commodore to drift on th.e Schelde. 

6th. Question. Could any precaution have been taken on 

board of the tug before she began to tow the Commodore so as to 

prevent or avoid the delay referred to in the last question? 

Answer, The tow line should have been shifted before the tug 

started to tow the Commodore^ and could have been foreseen as 

likely to be necessary. This was rendered necessary by the tug 

neglecting to keep her head up, by starboarding her helm, so as 

to allow room for the Commodore to pass clear of the Schelde, If 

either of these precautions had been taken there would have 

been no accident. And we attribute the collision in question to 

these omissions alone. 

E. D. Ashe, 

Commandet, R. N., 

F. CrOUBDEAU, 

Harbour Master. 

It was argued for the defence, that although the order for 
the tug to take the south side of the Dunrobin Castle, was not 
obeyed, the pilot of the Commodore agreed to the change, because 
he did not again give his order to go to the south or a counter 
order .^ The master of the tug, without any notice to the Commo' 
dore, with a full pressure of steam on. had evidently determined 
not to obey it, and his precipitation in the carrying out his de- 
termination may probably have led to the collision. The tug 
went across and under the stem of the Dunrobin CastUy very ra- 
pidly, and a divided command then might have been attended 
with serious consequences. The master of the tug had pre- 
viously disobeyed some orders of the pilot, and it seems to me 
certain, that he had made up his mind to disobey this one, and 
what makes the matter worse, he has attempted to justify his 
conduct by stating that there were vessels above so near as to 
prevent his going ahead of the Dunrobin CastUy which was not 
the cape. 

But if the pilot did approve of the change this does not 
mend the matter for the tug, because the passage between the 
two vessels, it is admitted, could have been accomplished with 
proper precaution. Again it has been said that the Commodore 
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he tug ; this is very questionable and wotdd**2JJ[i!j^' 

8 experiment, much more so than waiting 

fiiciently ahead, to enable the Commodore to 

ut a few moments more would have sufficed 

uuld have done so, were it not that the Schelde 

»spondent's plea, neglected to starboard her 

iind of defence is this neglect of the Schelde ; 

omoter has nothing to do. If she were guilty 

this particular it would ajQTord no justification 

the tug, nor would it relieve her from liability. 

. le to be applied is, when a steamboat engages 

♦or a certain remuneration from one point to ano- 

ot warrant that she will be able to do so and will 

circumstanced and at all hazards, but she does 

.•• will use her best endeavors for that purpose, and 

ihe task competent skill and such a crew, tackle 

t, as are reasonably to be expected in a vessel of 

;. The William is a powerful tug. She had on a full 

a and was quite equal to do the work which her 

rlook to do, but, unfortunately, competent skill for the 

wanting, and she must be made liable for the absence 



judgment maintains the claim, to be settled upon the 
^foronce, with costs. 

•r the Commodore, Boss, Sfu-art Sj* Stuart; for the William, 



(a) The " Minnehahii," 15 Moor* P. C. C. 152. 
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COUE SUPERIEUKE, QUfiBBC. 

SEPTEMBBE, 1878. 

No. 2073. '. 

Coram Casault, J. 
THOMPSON et al. v. LACROIX et al. 

t 

CAUTIOXNEMENT JUDICIAIEK — CAPIAS. 

Jug£ : — Que le d^biteur qai a donn^ caation quUl ne laisserait pas lea limites de la 
Province, ne cesne pas d'etre roqs detention ; il n'a qu'^largi lea limites da liea 
oil ii est detenu, et chang6 de gardien en anbatitaant les caationa an sh^rlf. 

2. Que Fabsence, mdine temporaire, du debiteur, dea llmitea de la Pro- 
vince, conatltue une contrayention H Tobligation, et donne au cr6ancier aon 
recoura oontre lea caationa. • 

Per curiam, — Le 16 aout 1876, Joseph 0. Lacroix a 6t§ arrfite 
en vertu d'un bref de capias ad respondendum 6inaii6 k la poursuite 
des demandeurs. Le 4 septembre snivant, les deux d6fendeurs se 
sont port6s cautions spfeciales que le dit Joseph 0. LacToix ne lais- 
serait pas la Province du Canada, c'est-^-dire la partie de la Puis- 
sance forinant ci-derant cette province, et que, ce cas ^chfeant, 
ils paieraient le montant du jugement a intervenir en capital, 
intSrfits et frais, le tout conform^ment a Tarticle 824, C. P. 

Les demandeurs ont obtenu jugement centre le dit Joseph 
0. Lacroix, le 19 octobre 1876 pour $300.00 avec intfirfet du 16 aout 
1876, et les depens taxfes k $109.57 ; et le dit Joseph O. Lacroix 
ayant depuis laisse les limites de la dite ci-devant province, les 
demandeurs ont poursuivi les deux dfefendeurs sur leur caution- 
nement, pour recouvrer d'eux le montant du dit jugement en 
capital, interfits et frais, moins $44.66 par eux re9us sur une exe- 
cution. Les defendeurs ont oppose a cette demande une den^ga- 
tion gfenerale, et pour exception : que le dit Joseph O. Lacroix 
avait laisse, k la suggestion des demandeurs, pour leur donner 
un recours centre les dSfendeurs, que le dit Joseph 0. Lacroix ne 
s'etait absente que temporaifement, que les demandeurs savaient 
qu'il devait partir, et qu'ils auraient pu Farrfeter avant sou 
dSpart s'ils I'eussent voulu, et qu'aussitot que les d§fendeurs 
-eurent appris par leur assignation en cette cause, le depart du 



T. 

Lacroix et at 
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^iti Joseph 0. Lacroix, ils Tavaient fait arrfiter et Tavaient, le 9 ^^^^'^^'^^ 
mi^ 18*78, veille du rapport, remis entre lea mains du shferif, — ce 
dont ils auraient donn6 avis aux Demandeurs en leur offrant les . 
frais de la presente action avant Tentrfee, offre qu'ils ont reiter6e 
et deposfee. 

La preuve constate que le dit Joseph 0. Lacroix est alle aux 
Etats-TJnis, sans aucune connivence avec les demandeurs, mais 
au contraire, si on le croit lui-mfeme, a I'instigation des d6fen- 
deurs, et ce pour se soustraire k Temprisonnement auquel il avait 
6te condanm6 pour n'avoir pas produit son bilan dans le temps 
voulu par la loi. Sa deposition et sa correspondance avec sa 
femme pendant son absence constatent aussi, si cette circons- ' 
tance pouvait avoir une importance que je ne lui reconnais pas, 
qu'il avait rinteoition de s'y fixer permanemment et de ne pas 
revenir au Canada. La remise du d^fendeur, la veille du rap- 
port de Taction, et I'offre de frais jusqu'alors est aussi constatee. 

Cette cause ne me parait pas presenter de difficultes, et n'eus- 
sent 6t6 les hesitations de Tavocat deTune des parties et les doutes 
de ceux de Tautre k Taudition de la cause, et leur admission 
qu'ils n'avaient pas pu trouver de decisions judiciaires appli- 
cables, je ne me serais pas donne la peine d'en chercher. En efFet, 
voici des cautions judiciaires qui obtiennent la mise en liberte 
d'un dfibiteur arr6t6 en vertu d'un capias, en garantissant, aux 
termes mfimes de la loi, qu'il ne laissera pas les limites de la ci- 
devant province du Canada, et que s'il les passe, ils paieront 
au cr6ancier qui I'a fait arrfiter, sa dette en capital int6r6ts et 
frais. C'est le cautionnement judiciaire d'une obligation de ne 
pas faire, avec clause p6nale ; du moment ou le debiteur a contre- 
venu a Tobligation, la peine est due, et elle doit 6tre pay6e par 
les cautions qui ont souscrit Tobligation et qui n'ont pas pu em- 
pScher la contravention. La preuve, comme je Tai dfeja dit, 6tablit 
chez le debiteur Tintention de ne point revenir ; mais cette 
circonstance n'ajoute point a la responsabilit6 des cautions. Ce 
qu'ils ont garanti, c'est qu'il ne d6passerait pas certaines limites 
que la loi et leurs obligations mentionnent : du moment ou il 
les a dSpassSes, la peine est encourue et elle pent 6tre exigfee. 
On confoit la position difficile, pour ne pas dire impossible, que 
ferait au creancier I'obligation de prouver I'intention de son 
debiteur en laissant, les fraudes auxquelles elle Texposerait, et la 
prise qu'elle donnerait a la mauvaise foi. La loi n'a pas voulu 
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^<rt:"ir**" fe-ir® dependre son recours de circonstances qui Teussent rendu 
ucroixetfcii^^^rtain et douteux, voire mfime dangereux, en Texposant a des 
frais considerables. 

Le debiteur qui a donn6 caution qu'il ne laisserait pas les 
limites de la province ne cesse pas d'fetre sous detention, il n'a 
qu'6largi les limites du lieu ou il est dMenu, et change de gardien 
en substituant au shgrif les cautions. On n'a jamais dout6 que le 
shfirif ne fut responsable de la dette du d6biteur qui s'6tait sous- 
trait temporairement a sa garde. La responsabilite des cautions 
sous ce rapport est la mfeme. 

II m'a ete impossible, je Tavoue, de trouver dans nos rap- 
ports de causes aucune decision sur ce point, si ce n'est le langage 
employ^ par feu le juge GtALE, exprimant Topinion de la Cour 
d*Appel, dans la cause de Stewart v. Hamel et Dvbord. (1 R6v. 
de legislation, 212,) qui me parait suffisamment clair, dans ce 
sens. Le jugement renvoyant Taction centre les cautions a kik 
confirm^ en appel, mais pour deux raisons, la lere, parce que le 
cautionnement ne contenait pas la condition que faisait la loi, et 
la 2eme, parce que le lieu ou 6tait all6 Mackenzie, le debiteur can- 
tionne, n'etait pas prouv6 6tre hors de la province. 

Les rapports des cours d*Ontario en contiennent plusieurs 
sous des statuts permettant des cautionnements analogues, qui 
donnent aux debiteurs emprisonnes sur capias leur liberte dans 
des limites connues sous la denomination de " gaol limiis^^^ qui 
sont gen6ralement celles du comt6 

Lewis V. Grant, (1 Queen's Bench R. 290, 1845). L'action 
contre la caution 6tait fondee sur ce que le dfibiteur §tant 
alle au bureau de poste de Sandwich, qui, quoique touchant 
une rue dans cette vill;e, n'fetait pas dans les limites de la ville. 
EUe a 6t6 renvoy§e parce qu'il n'etait pas 6tabli que le debiteur 
fut entT6 dans le bureau de poste et qu'il ne paraissait pas par 1^ 
m6me avoir laiss6 les limites de la ville de Sandwich que lui 
assignait le cautionnement. 

Hedden v. Gregory et al., (10 Q. B. R., 1868.) Bans cette cause, 
le cautionnement donnait a la liberte du debiteur la limite des 
comt^s unis de Lincoln & Welland. II 6tait all6 et avait passS la 
nuit chez son beau-frere dans un township qui touchait au comt6 
de Welland, mais ^taitdans celui d'Haldimand : la ^^fense des 
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cautions 6tait que le dSbiteur avait 6t6 inform^ et croyait que la 'Vt*^?!**' 
residence de son beau-frere 6tait dans Welland. Cette excuse a l.cwi«. 
ete jugee n'en fetre pas une. 

Brawn et al. v. Paxton et al., (19 Q. B., 238, 1860). I^ dfebi- 
teur Salmon! avait donn6 caution qu'il ne laisserait pas le comte 
d'Essex, et s'^tait rendu a Toronto en ob^issance a un mandat de 
rOrateur de TAssemblee Legislative lui ordonnant de compa- 
raitre comme t6moin. Juge que Texcuse n'fetait pas valable. Le 
juge-en-chef Robinson exprima comme Topinion de la cour que 
si le mandat en eut 6t6 un le mettant sous la garde d'un officier 
de la Chambre, I'absence n'eut pas alors et6 consid6ree comme 
volontaire, mais forc6e, et n'eut pu #tre invoquf e centre les cau- 
tions. 

Les d6fendeurs sont solidairement condamn^s a payer $895.66 
avec intfir^ts du 29 avril dernier, et les d^pens. 

JUGEMENT. 

Consid^rant que les conditions du cautionnement judiciaire 
souscrit par les d^fendeurs 6taient que Joseph 0. Lacroix ne 
laisserait pas les limites de la ci-devant province du Canada, et 
que ce cas 6ch6ant, lis paieraient aux demandeurs leur dette avec 
interSts et frais ; que le dit Joseph 0. Lacroix a, avant Tinstitu- 
tion de Taction en cette cause, laissS les dites limites et est all6 
aux Etats-IJnis d'Am6rique, et que cette contravention aux con- 
ditions du cautionnement a donn6 aux demandeurs recours pour 
leur dette, int6rMs et frais constates par le jugement et les m6- 
moires de frais produits en cette cause et dont la balance restant 
due, a la date de Taction en la presente cause, 6tait de $395.66 ; 

Considerant que les dits defendeurs ne pouvaient pas, a 
Tepoque ou ils Tout fait, se libfirer en remettant an shferif la per- 
sonne du dit Joseph 0. Lacroix ; les dits defendeurs sont soli- 
dairement condamn^s a payer aux demandeurs $395.66 avec 
intfirfets du 29 avril 1878 et depens. 

Andrews, Caron Sf Andrews, pour les Demandeurs. 

GatUhier Sf Chmiinard^ pour les Defendeurs. 
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COURT OF REVIEW, QUEBEC. 

30th march, 1878. 

Coram Meredith, C. J., Stuart, J., McCord, J. 
BRUNEAU V. GAGNON & GAGNON, Opposant, 

AND 

PACAUD, hypothecary creditor. 



The PlaintiiT having sued out an execution against the Defendant, the latter filed 
an opposition whicli was maintained with costs. For tliese costs certain real estate 
belonging to Plaintiff was brought to sale. Held : That tlie opposant could not be coK 
located for and paid the costs in question bj privilege and in preference to the claim of a 
duly registered .hypothecary creditor. 

Costs, what ar|s privileged, under G. C. P. art. 606, as amended by 33 Y c. 17, s. 2. 

Error noticed in the report of Qctmtau v. FoTtiUy 2 L. C. R. 1 IQ, as to the Judges 
present. 

The Record was brought np from the Superior Court at 
Arthabaska, for review of a judgment of the 12th October 1877, 
by the Honorable Mr. Justice Plamondon, maintaining the con- 
testation of the Report of Distribution. 

Meredith, C. J. — The question is, as to whether Gagnon, 
first defendant, and afterwards an opx>osant, in this cause, is en- 
titled to a privilege for the costs which he claims. 

The facts are as follows. 

The plaintiff having sued out an execution against the de- 
fendant, the latter filed an opposition, which was'^maintained 
with costs. 

For those costs, certain real estate, belonging to the plain- 
tiff*, and hypothecated in favor of the opposant Pacaud, has been 
sold, and the judgment under review, refuses to give Gagnon, 
from the proceeds of the sale, and in preference to Pacaud's duly 
registered hypothec, the costs to which he, Gagnon, was subjected 
upon his opposition. 

• 

The provisions of law which have been referred to as bear- 
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ing upon this question are articles 1994, 1995 and 2009 of the 

Civil Code, and articles 806 and Y28 of the code of procedure, as oS^n.'Ud 

amended by the 83 Vic, c. It, sec. 2. *****" ' 

Article 1995 declares that " Law costs and all expenses in- 
" curred in]^the interest of the mass of the creditors," are privi- 
leged as regards moveable property. 

Article 2009, says, in effect, the same as regards real estate. 
Article 1995 defines law costs, as all those " incurred for the 
" seizure or sale of the moveables, and of judicial proceedings, for 
" enabling the creditors generally to obtain payment of their 
*' claims." 

Article 1995 which thus defines law costs, seems to make the 
seizure of the property the point at which the privilege for costs 
may commence ; certainly that article does not say that the 
plaintiff's costs of suit are privileged. 

Article 606 of the code of procedure, does, however, by para- 
graph 7, declare " the plaintiff is next paid his costs of suit, taxed 
" as in an uncontested casCy not inscribed for proof ^^ and the words : 
" taxed as in an uncontested case not inscribed for proof," have 
since been struck out by the 83 Vic, c It, sec 2. 

It is upon this article 606, that the opposant rests his case, 
and, in that respect, I think he is right. Before, however 
attempting to apply that article in the present case, it may be 
well to refer to the practice as to this matter before the code. 

At Montreal (as I believe) no costs before judgment were 
allowed, as privileged, upon the proceeds of real estate, to the 
prejudice of hypothecary creditors. 

The practice, at Quebec, adopted ^during the time of Chief 
Justice Sewell, and followed during the time of Sir James 
Stuart, was to allow as privileged, such costs as were necessary 
for the recovery of a judgment ; and this, on the ground that 
without a judgment there could not be a judicial sale, which was 
deemed necessary in the interest of all concerned. The costs so 
allowed as privileged, in the cases in which I was concerned, 
generally ranged between £i and £6. The costs of Enquete, and 
contestation, were not included, as a general rule in the privi- 
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BniDMa leged costs ; as the plaintiff, in proving and maintaining his 
qSH^SS^JL own claim, could not be regarded as acting for the general bene- 
*^"^ fit of the creditors. 

The Commissioners, in their draft of the code of civil proce- 
dure, suggested the following paragraph as settling (they said) 
a doubtful point, *' the prosecuting creditor is next paid his 
'* costs of suit to an amount, which the Court or judge deems 
'* reasonable, by preference over all creditors, other than a pled- 
" gee." (1) 

This paragraph was remonstrated against, on the ground, 
that the fact of there being differences of opinion on the subject, 
was only an additional reason for a positive rule, and also on the 
ground " that the paragraph suggested would in every case 
'' necessitate an order of the Court or Judge, as to the amount 
'* of costs, to be deemed privileged, before a judgment of distri- 
'* bution could be prepared, and that this would be attended 
** with costs and delay." 

The draft does not appear to have been changed by the 
commissioners ; but in the resolutions containing the amend- 
ments made by the Legislature to the draft submitted by the 
commissioners, it was ordered as I have reason to believe with 
the concurrence of the commissioners, (under No. 57), that at the 
end of article 606, the following paragraph be inserted : " The 
'' plaintiff is next paid his costs of suit taxed as in an uncon- 
** tested case, in which no proof is taken." 

I have adverted to these circumstances as showing that the 
rule thus laid down was adopted by the Legislature after the 
matter had been fully under their consideration. 

It is not the less true that very soon afterwards the words, 
'' taxed as in an uncontested case, in which no proof is taken,^^ were 
struck out. 

The learned counsel for Mr. Pacaud contended that the 
Legislature must have allowed this change to be made, " dans 
un moment de faiblesse," and I must say that the change (what- 
ever may have led to it it), and which it is to be recollected is 



(1) See Beport of Ck>mmuBioneni, p. 127. 
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directly at variance, with the old practice as well at Quebec 
as at Montreal, must often cause very serious injustice. Foro^n%*d 
instance, if the owner of real estate worth JBIOO, and, mortgaged *'""'»**• 
for that sum, were sued in an action of damages, in which the 
plaintiff's costs amounted even to $200, and that the defendant's 
property were sold to pay those costs, the hypothecary creditor 
could hardly hope to receive any thing ; and thus the debtor, 
who had no interest in the property, after he had hypothecated 
it to its full value, would have disposed of it to the prejudice, 
and without the consent of the person really interested in it ; 
namely the mortgage creditor. 

The fact of such a result being even possible in every case, 
makes it impossible in any case for the holder of property worth 
$300, or $400, to give under art. 606, as modified, perfect security 
upon it by hypothec, for any sum of money whatever. 

These observations are I think sufficient to establish, that 
art 606 as it now exists, and upon which alone the opposant 
can rely, is not a provision of law which ought to be extended 
by judicial interpretation, and I think that unless so extendedi 
it cannot be interpreted as giving the opposant a privilege for 
the costs which he claims. 

The words of the law under which the privilege is claimed 
(and they are given in brackets as new law), are : 

" The plaintiff is next paid his costs of suit." 

The person claiming costs in the present case is not the 
plaintiff. He first appeared as defendant, and then as opposant, 
and the costs claimed are not costs of suit, but costs on the con- 
testation of an opposition, and on an inscription in review, in 
relation to that opposition. 

Moreover there is, I think, a real difference between the 
costs claimed in this cause ; and the costs which it was intended 
to render privileged by art. 606. 

Where one of a number of creditors institutes proceedings 
for the purpose of bringing the property of their common debtor 
to sale, the costs, indispensable for that purpose, may reasonably 
be regarded " as expenses incurred for the common interest of 
" the creditors," within the meaning of article 2009 of the code. 
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rooMu g^j when the defendant filed his opposition in this cause, 

G«<Do^°aad and maintained the contestation, upon which the costs in ques- 
tion accrued, he maintained his own interests only, and not the 
common interests of the creditors, and therefore I think that the 
costs in question are not such as the Legislature intended to 
render privileged. Moreover it is to be recollected that privileges 
are not to be extended by reasoning from one person to another, 
or from one case to another. 

It was however strenuously contended, {hat as the hypo- 
thecary creditors take advantage of the costs made by the opi>o- 
sant, they ought \o pay those costs. It was well answered by 
Mr. Pacaud, that the action of the hypothecary creditors in this 
matter, was not voluntary, but forced upon them ; that the 
bringing to sale, by chirographary creditors of real estate, 
appearing on the register to be mortgaged to its full value, 
without being advantageous to them, is generally speaking in- 
jurious to the hypothecary creditors, by causing the property to 
be sold for much less than it would bring at private sale, and fur- 
ther by causing a great part of the proceeds to be consumed in 
costs ; that where it is for the interest of the hypothecary creditors 
to bring the mortgaged property to sale, it is to be presumed they 
will do so themselves, and that where chirographary creditors 
bring property to sale, in which they have no interest, and 
without consulting those who are interested, they ought not to 
be paid their costs out of a fund really belonging to the latter. 

This reasoning would be deserving of our consideration if 
the granting or refusing of the privilege claimed by theopposant 
depended upon the reasonableness of his contention. But our 
gaide in this case must be the words of art. 606, as amended, 
and according to that article, we do not think that G-agnon as 
opposant, has a privilege for the costs on the contestation of 
his opposition in preference to the registered hypothec of Mr. 
Pacaud. 

I am aware that in Denys v. St, Hylaire I concurred in a 
judgment in which a defendant was allowed ^£4.9.0 as privileged 
costs. But the rule adopted in that case was not open to the 
objections urged against art. 606 as amended. Moreover that 
case was decided before the code, and, therefore, when there was 
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no text of law giving a positive rule as to the privilege in b™^» 
question. eSfUn" «d 

Pacaud. 

I take this opportunity of saying as I have had occasion to 
do before, that the judgment in Oarneau v. Fortin, (1) referred to 
by the learned counsel for G-agnon, was rendered by Ch. J. 
BowEN and Duval, J., and not Bowen and Meredith as reported. 

Judgment confirmed. 
Fdton 8f Cripeau^ for 0pi>o8ant. 

Pdcaud Sf Cannon^ iot contesting creditor. 
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30th KOVEMBEB 1878. 

Coram Msbedith, C. J., Stuabt, J., Cabox, J. 
CLOUTIEE V. LAPIERRE. 

The Defendant, domiciled at Montreal, wrote to the Plaintiff, a resident of Artha* 
baakm, reqaerting hhn to take charge of hie, the Defendant'8, lands at the latter place, 
and promising to indemnify him for his serricee. Hkld, that an action for the value 
of each serviceB brought in. the district of Arthahaska was properly dismiRsed on Decli- 
natoVj Exception. 

The legiX meaning of the words " cause of action," considered, and cases collected. 

^ Meredith, C J. 

The defendant resides at Montreal, bnt has property in the 
district of Arthahaska, where the plaintifi* resides. The defendant 
hearing that trespasses were being committed on his Arthahaska 
property, wrote a letter from Montreal requesting plaintiff* to 
take charge of it ; and promising to indemnify the plaintiff* for 
his services. 

The plaintiff* alleges that he cpmplied with the defendant's 

request, that his services and disbursements were reasonably 



(1) 2d. L. C. Bep. p. 115. 
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cioutier YTorth $125, that the defendant has refused to pay him, and 
Lapierre. j^ence the present action. 

The suit which was brought in the district of Arthabaska, 
was served upon the defendant at his domicile in the district of 
Montreal, and was met by ^ declinatory exception alleging that 
the cause of action did not arise in the district of Arthabaska 
where the suit was brought, but in the district of Montreal 
where the defendant has his domicile. By the judgment under 
rewiew the declinatory exception was maintained. . 

The plaintiff relies on 9 L. C. J., p. 234,14 L. C. J., p. 184, 14 
L. C. J., p. 186, as justifying his complaint, but it seems to me that 
those cases are not in point, and that thejudgment complained of 
is in accordance with thejudgment at Quebec in Rosseau v. Hughes^ 
8 L. C. R., p. 187, and thejudgment of the Court of Appeals, 6 
L. C. J., Senecal v. Chenevert, 

It is true that the wording of our law on this, subject has 
been somewhat changed by our code of civil procedure, but I 
have already had occasion in* Wuriele v. Lengham^ (1) to explain 
my reasons for thinking that the verbal change, to which I have 
alluded, has not made any material change in our law. (2) 

The other members of the court agree in these views ; the 
judgment under review will therefore be confirmed with costs. 

^ . • .. ... 

Judgment, confirmed. 
CrdpeaUf for Plaintiff. 
Charefle, for Defendant. 



(1) 1 Q. L. Rep., p. 63. 

I 

(2) See as bearing on this subject, 9 L C. J., 237, and cases there cited, 21 L. C. J. 
' p. 97 and 114, 14 L. Cjurs. 184, 186, also a very interesting English case Cooke y. Gibb, 

L. B. Com. pleas, Vol. 8, p. 107, also an interesting article 11th. U. C. Law Journal as 
to the final agreement arrived at by the English Courts respecting the meaning of 
" cause of action." 
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COUR SUPERIEURE, QUEBEC. 

9 DfeCEMBRE, 1878. 

Coram Cabault, J. 
THE CANADA PAPER' CO. ei a/., v. CARY. 

BAIL — NANTISSEMENT — ^TACITE-RECONDUCTION. ' 

Le d^fendeur vendit auz demandenra un materiel dMmprimerie, pour boone et 
▼alable consideration re9ae avant I'acte. II obtint K la m6me date un bail da dit materiel 
pour 18 moisy et consentit nne obligation auzdemandeurs pour certaines sommes payables 
par termes. Le m6nie jour, lea demandeura reconnnrent dans une contre-lettre notariee 
que I'acte de vente 21 eux consentie par le d^fendeur n'6tait que pour asHiirer leur cr6ance, 
et s'obligdrent delui remettre les eflets vendns, aussit^t qu'ii aurait paje sa dette avec 
int^r^ta. Saisie-reyendication de la part des dcinandeurs, le d^fendeur n'ayant pas payt- 

JuoE : — Que ces actes et cette vente (s'ils ne rendent pas les demandeurs propri^taires 
dn materiel d'imprimerie) constatent du moins une promesse par le d^fendeur 
anx demandeurs d'un nantissement qui devait recevoir son execution par la 
remise comme gage du dit materiel, k I'expiration du susdit bail, si les dettes 
que ce nantlMement devait garantir n'^taient pas alors payees et acquitt6eB. 

2. Le cuntrat de nantUiement pent affecter la forme d'une vente. 

« 

3. Kn fait de lojuge de meubles il n*y a pas de tacite'reconductioii. 

Per curiam — Le 29 septembre 1876, le defendeur vendit anx 
trois demandeurs, savoir: la societ6 J. & W. Reid, The Canada 
Paper Co., et The Dominion Type Founding Co., un materiel 
d'imprimerie pour, est-il dit a Facte, bonne et valable considera- 
tion que le vendeur a re9U avant la date de Tacte, et dont il se 
declare content et satisfait ; et ces derniers, le m6me jour, lui en 
consentirent un bail pour 18 mois a compter du ler octobre sui- 
vant, moyennant un loyer de $340. Le bail contient la stipula- 
tion expresse suivante : " That at the end and expiration of the 
*' present lease he shall peaceably and quietly surrender and 
" deliver up the said printing materials and other effects, in as 
" good order and repair as the same is now, reasonable allowance 
'" being made for wear and tear." Le defendeur consentit aussi a 
m6ine date une obligation notariee par laquelle il reconnut devoir 
et promit payer anx demandeurs en 18 mois, par termes de 9, 12, 
15 et 18 mois avec hypotheque sp6ciale sur un immeuble y 
decrit, des sommes in6gales, savoir : a J. & W. Reid, $1557.09, 
au Canada Paper Co., $830.00, et au Dominion Type Founding Co., 
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^pape^cSf* $1407.00, et leur donna ses billets pour chacon des dits termes. 

*V.^' Le mfime jour encore, les demandenrs reconnurent, dans tine 

^*'^' contre-lettre, aussi notarise, que Tacte de vente que leur avait 

consent! le d6fendeur n'6tait que pour assurer leur cr6ance» et 

s'obligdrent de lui remettre les effets yendus aussitot qu'il leur 

aurait pay6 leurs dettes avec intSrftts. 

Le defendeur n'ayant pas pay6, et refusant aprds Texpiration 
du bail de remettre les effets yendus, les demandeurs saisirent et 
reyendiquerent le materiel d'imprimerie. lis n*ont pris leur 
action que sur le bail, et n'y ont all6gu6 Tacte de yente qu'in* 
cidemment, et ils concluent k ce que les effets saisis soient 
d^clar^s etre leur propri6t6, la saisie reyendication bonne et 
yalable, et le defendeur condamn6 h leur liyrer les dits effets, 
sinon k leur en payer la yaleur ($2500.) 

Le defendeur a r^pondu a cette action par : 1^ une defense en 
fait, 2^ une defense en droit qui a 6t6 rejet^e, et par laquelle 11 
inyoquait Tabsence d'int6r6t commun chez les demandeurs et la 
tacite-reconduction, Taction n'ayant 6t6 prise qu'un mois apres 
Texpiration du bail, et 3^ une exception all6^ant de nouyeau la 
tacite-reconductiou, et en outre I'obligation, les billets et la 
contre-lettre, Tabsence d'un prix dans I'acte de yente et enfin 
erreur, le defendeur disant ayoir 6t6 tromp6 par les promesses 
des demandeurs qui s'^taient obliges de lui remettre ses effets, 
erreur aussi sur la port6e de Tacte de yente, concluant k ce que 
Tacte de yente fut annuls, et Taction des demandeurs renyoy^. 

II n*y a pas de doute qu'entre les parties Tacte de yente et 
la contre-lettre ne font qu'un seul et m6me contrat, que, par 
consequent, il n''y a pas une yente r6elle des effets £num£r£s k 
Tacte, et que le contrat resultant des deux actes en est un de nan* 
tissement qui, pour etre parfait, requ6rait la traditipn efiectiye 
des meubles que Ton youlait gager. La jurisprudence et les arrets 
reconnaissent que le contrat de nantissement pent affecter la 
forme d'une yente. 

Troplong nantissement No. 39. '* Quelquefois le nantissement 
" affecte les formes ext6rieures d'un contrat de yente. Pour don- 
" ner plus d'efficacit6 au nantissement, les parties lui donnent 
'* Tapparence d'une yente de la chose. G'est au juge k examiner 
'' les faits, et a yoir si, sous cette 6corce ext6rieure, ce n*est pas 
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" Tine garantie qui est donn6e k nn creancier, et non una rente 'p*pi^*co''* 
" qui est pass^e k un acheteur." •' *' • ' 

C^ry. 

Le m6me jurisconsulte, au No. 204 et 30t de son contrat de 
nantissement, dit que les tiers ne peuvent pas se plaindre de ce 
que les parties out eu recours k une rente, quand il n*y arait 
effectirement que dation de gage. 

3 Pont, petits contrats sur art. 2074, p 586, No. 1090. 

7 Boileuxsur art. 2075, p. 127, dernier alin6a. 

Les arrets suirants ont aussi d6cid6 que le nantissement 
n'en est pas moins ralable, lorsque le contrat est une rente sous 
laquelle les parties ont d^guis6 le contrat rentable au'elles araient 
en me 

Bourges, 14 juin 1844, (S. 44, 2, 638.) 

Cassation, 23 juillet 1844, (S. 44, 1. 859. 

Bennes, 29 d^cembre 1849, (S. 51, 2. 155, et surtout les 
notes de Sirey au bas, et les auteurs qu'il cite. 

Cassation, 2 juillet 1856, S. 59, 1. 56.) 

II n'y a pas de doute non plus que les demandeurs n'ont pas 
eu la possession r6elle du gage qui est rest6 au d£fendeur en 
rertu du bail, et qu'ainsi ils ne sont ni proprietaires ni gagistes. 
Mais il n'est pas moins rrai que, si Tabsence d'une appr6hension 
nourelle a emp6che la perfection du nantissement, il n'en reste 
pas moins obligatoire quant aux parties contractantes comme 
promesse de nantissement, et que celui qui a promis de donner 
le gage est oblige de le lirrer. 

Pothier, nantissement No. 9. " II est rrai que je puis conre- 
" nir arec mon creancier que je lui donnerai des gages, et que 
" cette conrention est ralable et oblieratoire par le seul consen- 
•• tement." 

Troplong, nantissement No. 28. " I^e debiteur qui a promis 
un gage est tenu de le li'vn'er.'' 



« 



La Cour royale de Bordeaux a jug6 le 8 juin 1832, (Sirey, 32 
3. 655) '* que le d6faut de remise au creancier du gage promis 
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^i»l e?c^ " P^^ ^® dSbiteur ne pent 6tre invoquS par ce dernier, ni par ses 
•t^ai., a h6ritiers,comme une cause de nullit§ du gage on nantissement," 



C»ry. 



2 Pont, petits contrats sur art. 2076, p. 615, No. 1122, dit 
aussi que le creancier non rembourse a incontestablement droit 
d. la chose promise, et que, si elle est chez le debiteur, il pent se 
la faire livrer. 

7 Boileux sur art. 2072, dit mfeme que le creancier pent se 
faire livrer une autre chose d'egale valeur, si le debiteur ne 
remplit pas son engagement, et ne pent pas livrer la chose pro- 
mise. 

Le bail consenti par les demandeurs au d6fendeur n*a pas 
soustrait ce dernier a Fobligation de livrer le gage ; il n'a fait 
que mettre un terme, le ler avril 1878, a Texfecution de cette 
obligation ; et le defendeur s'y refusant, les demandeurs avaient 
Taction pour le faire condamner k leur livrer les eflFets qu'ils 
lui avaient lou6s. Comme on le voit, j'envisage le droit du 
demandeur et Tobligation du dfefendeur sous leur aspect le 
plus restreint. Le d6fendeur qui a pris un bail, qui d6tient 
les efFets a titre de locataire, peut-il refuser d'ex6cuter ce con- 
trat et de remettre aux demandeurs, comme il s'y est obligfe 
par le bail, les effets dont ils reclament la possession par leur 
action ? Je ne le crois pas. Mais, en m6me temps, les demandeurs 
ne sont certainement pas proprietaires des efFets, et ilsne peuvent 
pas obtenir la conclusion par laquelle ils demandent a 6tre 
declares tels. Je ne crois pas non plus que je puisse maintenir 
la saisie-revendication, car la centre lettre, a laquelle la loi donne 
tout son eflFet entre les parties (C. C. 1212), les* a emp^ch6 de 
devenir proprietaires des effets que leur a vendus le defendeur ; 
et, n'y ayant pas eu de tradition reelle ou d'appr§hensipn des 
effets, ils ne sont pas gagistes et ne peuvent pas k ce titre les 
revendiquer. Le jugement condamne le defendeur a les leur 
remettre, et c'est tout. 

Quant k la tacite reconduction, elle n'a pas lieu en fait de 
meubles. Quoique Tart 1609 de notre code qui y a trait soit 
rang6 dans les disx>ositions generales s'appliquant a toutes lea 
locations, le droit qu'il dit en resulter pour le locataire, de ne 
pouvoir pas quitter les lieux, ni en 6tre expulse sans cong6, ne 
permet pas plus de douto sous ce rapix)rt que Tart. 1759 duC. N, 



COtJB SUPilRIEUEE, 1878. 



827 



qui nela reconnait que dans le bail des maisons et des apparte- ''^Jp^^* Jf^*!* 
ments uommement, et Tart. 1788 du mfime code •*;^-' 

Cary. 

JUGEMENT. 

Consid^rant que si la contre-lettre et le bail en date du 29 
septembre 1876, entre les demandeurs et le dfefendeur, et I'obliga- 
tion consentie par le dit d§fendeur aux demandeurs le m^me 
jour, ont 6t6 a la rente qu'il leur a en m^me temps consentie de 
son materiel d'imprimerie; son caractere propre, ces actes et cette 
vente n'en constatent pas moins une promesse par le dit d6fen- 
deur aux dits di^^andeurs d'un nantissement qui devait recevoir 
son execution par la remise comme gage du dit materiel iLTex- 
piration du susdit bail, si les dettes des demandeurs que ce nan- 
tissement devait garantir n'6taient pas alors payfees et acquittees. 

Consjiflerant que .cette promesse obligeait le dit dSfendeur a 
remettre le gage convenu au temps stipule, et que sur son refus 
les dits demandeurs avaient action pour Ty contraindre, que les 
stipulations du* bail sont suffisantes pour leur permettre d'obtenir 
la possession du dit gage sans prejudicier au droit que lui con- 
fere la contre-lettre de le degager. 

- • • 

Considerant que le defendeur est encore on possession du 
gage promis, il est condamn6 a remettre sous quinze jours de la 
signification du present jugement aux dits demandeurs le dit 
gage, ayec d6pens. 

Andrews^ Caron Sf Andretcs, pour les Demandeurs. 

G, 3L Dechenej pour le Defendeur. 
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SUPERIOE COUET, QUEBEa 

24th DECEMBER, 1877. 

Coram McCOBD, J. 
LAPAISE r. MBTHOT. 



Held:— That a d^enu tn faU to an action on a pammojy noti^ if nnmipportsd by 
affidavit, will be rejeotod on motioDi at an inmfflciant denial and in Tidation of 

arlide 145 C. C. P. 



Per curiam. — ^This is a motion to reject a Difefue en Faii and 
a plea of no consideration, for want of an affidayif, the action 
being upon a promissory note. 

Article 146, G. C. P., Te<imTeB thui ** wery denial of a signature^'* 
shall be accompanied by an affidavit, such as mentioned in the 

article. 

Article 1223, C. C, declares that "if the party against whom 
a private writing is set up, do not formally deny his writing or 
signature in the manner provided in the code of civil procedure, 
it, the writing (as a matter of interpretation), is held to be 
acknowledged." 

Article 1222, C. C, declares that private writings, held to 
be acknowledged have the same effect between the parties as 

authentic writings. 

Ergo 2LeUfenseenfait, without affidavit to an action on a pro- 
missory note, is perfectly useless, as not being a sufficient denial. 

But it is nevertheless a denial, unaccompanied by affidavit, 
and therefore in contravention of article 145 ; it is consequently 
an irregular and illegal plea and may be rejected on motion. 

I come to this conclusion, notwithstanding the case of 
Mechanics Bank v. Seal^, 20 L. G. J., 196, the motives of which are 
* not reported. 

As to the other plea in this case, equiva|itat to a plea of no 
consideration ; it is not a " denial of a signature," and therefore 
requires no affidavit, under Art 145, C. C. P. 
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Motion granted as regards the Defense en Fait^ and rejected ^v>^^ 
as regards the Perpetual Exception. The whole without costs. •'*«'^»*- 

Langelier 8f Langelier, for Plaintiff. 

Boss^ 4* LanguedoCy for Defendant. 
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FRIDAY, 22kd KOVEiMBER, 1878. 

THfi COMMODORE, milne. 

Where a tug was seen from a barque at auchor croesing her bows and so suddenly 
stop her speed that she allowed her tow to drift upon and collide with the barque, and 
there appearing no fault in the tow, an action by the barque against the tow, the cause 
of oegleot in the tug not being proved, was dismissed. 

JUDGMENT. 

Hon. Q-. Okill Stuart. 

This suit comes before the Court at the instance of the ow* 
ners of the Schelde^ Norwegian barque. It appears that on the 
25th of May last, in the afternoon, the Commodore a vessel of 562 
tons, laden and ready for sea, was anchored off Indian Core on 
the south side of the river St-Lawrence, about four miles below 
the city of Quebec. There lay at anchor at the same time and 
place other vessels, the nearest of them to the Commodore being 
the Dunrobin Caafle, outside on the starboard bow distant about 
a cable. At some distance below the Commodore, more to the 
east and further to the north side of the river, there lay the 
Schelde almost astern of the Dunrobin Castle but a little more to 
the south. She was steady to her anchor with her wheel a little 
aport which brought her bow slightly to starboard. While in these 
positions the Commodore had engaged the tug steamer William to 
tow her below the Traverse. The wind was strong from the east, 
the tide in the contrary direction half ebb. The tug according- 
ly was placed in front of the Commodore^ and her steam x>ower 
was applied by means of a tow line to assist in weighing her 
anchor. 
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Common, ^he sole cause of action assigned by the Schelde is that the 
isiitM. Commodore after weighing anchor approached the Schelde in tow^ 
of the tug William apparently to cross the river from the south, 
and that about three minutes after she was seen crossing the 
Schelde' show she came into collision and struck her jib-boom, 
while the bowsprit of the Schelde struck the Commodore on the 
starboard side, for which the Commodore was alone to blame. 

The pleas are two : — 1. That the collision was caused solely 
by the negligence of the tug which allowed the Commodore 
to drift on the Schelde and, 2nd, by the omission of the Schelde 
to starboaid her helm. 

The hawser by which the Commodore was towed was from 
40 to 50 fathoms long. After her anchor was tripped her pilot 
directed the tug to go ahead, intending to go directly ahead of 
the Dunrobin Castle, instead of which she towed under her stem 
at a distance of about a cable. The tug seems in this and some 
other particulars not to have complied with orders from the pilot 
of the Commodore, this pilot did not object to the course so taken 
by the tug, as he considered it perfectly safe, and so it may be 
considered, as no exception has been taken to it, on the part of 
the Schelde, After the tug had passed the stern of the Dunrobin 
Castle, all she had to do was to go ahead by applying the neces- 
sary steampower, so as to take the Commodore clear of the Sdielde^ 
lying below. Instead of doing so she then relaxed her speed 
and the rope became slack. The Commodore canted to the tide 
and began to drift broadside towards the Schelde. "When the tug 
had passed the Dunrobin Castle's stern, the chief officer of the 
Commodore called out to the tug to go ahead and in his own lan- 
guage, stamped the deck with rage and bawled out to them to 
go ahead. He has also said that he hailed the Schelde to star- 
board her helm, which would have avoided the collision Again 
blame is attributed to the William by the pilot of the Schelde. 

No evidence has been offered to show why it was that the 
tug allowed the Commodore to drift upon the Schelde. • There is 
nothing to prove that it was an inevitable accident, and so far as 
the record shows to the contrary it may have either been from 
design or negligence. She did not act under the orders of the 
tow but contrary to them, There was no danger of collision 
until the tug relaxed her speed, and from that time there 
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was no act done by the Commodore, which contributed to the comm^l^ore, 
collision nor any omission on her part which led to pr caused it. ****"*• 
It by no means follows that because the Commodore was the 
proximate cause of damage she is to be made liable for it. Where 
the fault attaches to one exclusively, whether it be tug or tow, 
that one should be made liable, upon the principle that an inno- 
cent person should not suffer for the wrongful act of another, and 
where the fault attaches to both, they should be held jointly 
and severally liable. There exists a common obligation bet- 
ween them to make every reasonable effort to avoid danger and 
a common responsibility in case of neglect. (1) "Were I convin- 
ced that the Commodore in any ' degree contributed to the colli- 
sion, she would be held liable. 

It is possible that she may have done so, but it is not in 
evidence that she did. The persons who were on board the tug 
have not been examined, and therefore we have no justification 
of their conduct. It seems to me that they should have been, 
and in the absence of their testimony the presumption is that 
the owners of the Schelde thought it would be of no use to 
adduce it. (2) 

On the 2nd plea it is unnecessary that I should come to a 
decision, as the case is disposed of under the first. I may, howe- 
ver, remark that when the Commodore was driving on the Schelde 
it was supposed, until almost the moment of collision, she might 
pass free, as thirty feet or thereabout would have been sufiicient 
for the purpose, and had the Schelde starboarded her helm, it is 
probable that it would have been avoided ; but the collision 
was so immediate after danger was apprehended there may not 
have been time to do it, and if there was it may have been an 
error but not a fault (3). Nothing but gross negligence will 
render a vessel at anchor liable for a collision. (4) 

For the Schelde, Blanchet Sf Pentland. 

For the Commodore, Ross, Stuart Sf Stuart. 

(1) 14 Pickering, B. I. Sproul vn. IlemmingWay, 6 New York Legal OlwerTer, 
435. 369. The John Counter, 1 Stuart R. 344. 

(2) See the case of the WUliam, infra where the cause of ihe collision appears. 

(3) The Propeller Genesee Chief vs. Fitt>hngh. 12 How. Snpreme Conrt U 9, 

(4) Pritchar J's Digest to. Damage, 407. 



382 COUR SUP^RIEtlRE, 1878. 

COUR SUPfiRIEURE, QUEBEC. 

DECEMBBE 1878. 
No. 1687. 

Coram Casault, J. 
BREAKEY v. CARTER et aL 

SENTENCE ARBITBALE — CX)MPBOMIS 

Juoife : — 1. Que I'article 1346 da code de proc^ure oivile n'emp^che pas lea paitiei de 
Btipuler dans un compromis qae les amiables compositean derront entendrt les 
dites parties et leur preuve respective, on les consiitaer en d^faot 

2. Qae ces conditions da oompromis obli^nt lea amiablcs composltcoff 
i peine de nullit6. 

8 Qu'an tatear peat poureaivre et d6fendre lea caases des aiinean,saas 
autorisation da oonsell de famille. 

Pef curiam. — Action sur sentence arbitrale. Le compromis en 
date du 81 aout 1877 nomme deux amiables compositeurs, et lear 
enjoint d'en nommer an troisidmeponr le cas de partage d*opinion. 
II fait la sentence des deux,oa de Tun et da tiers arbitre obligatoirey 
et dit sp^cialement qu'ils pourront proc^der sans autre preure 
que celle qui sera devant eux, et en Tabsence des parties, si celles- 
ci refusent ou negligent de se prfisenter et d'oflfrir leur preure 
chaque fois qu'elles en seront requises. La d^fenderesse a inform6 
un des arbitres qu^elle avait une preure k faire ; mais on ne lui 
a jamais indique un jour ni un lieu oil elle eut pu, soit produire 
ses preuves, soit 6tre entendue. Un des arbitres a appel6 le tiers 
arbitre, et sans que ce dernier ait entendu Tautre ou les parties, 
ils ont tous deux en Tabsence de I'un des arbitres, et sans confi§« 
rer avec lui, rendu la sentence dont le demandeur poursuit 
Texecution. 

Le demandeur invoque I'article 1846 du C. P., et soutient que 
cet article exempte les amiables compositeurs de la n^cessiti 
d'entendre les parties et leur preuve, ou de les constituer en 
^ d^faut. En admettant que ce soit TinterprStation qui doit dtre 

{ donn^e a Particle cit§, elle suppose que les parties n*ont rien 

t stipule sur ce rapport ; car si elles peuvent fitendre les pouvoirs 
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des arbitres, elles peuyent aussi les limiter. Oeux des amiables ^rMkey 
compositeurs comme ceux des arbitres, d^coulant du compromis ^^^^' ®* ^ 
m6me, sont astreints aux modifications, limitations et restrictions 
qu'il cr6e. La loi ne d6finit les pouroirs que pour le cas ou les 
parties ne s'en sont pas expliqu6es. 

Voir quant aux amiables compositeurs les nombreuses auto- 
ritfes cities par Sirey, code annot6. Procedure 1004 et suivants ; 
mais surtout 1009 et 1010. 

Voir aussi 6 Dalloz, Rep, vbo arbitrage, p. 6Y, ch. 10, art. 3, 
No. 1019 k 1026-1028. 

La d6fenderesse a, pour ces mineurs, oppos6 I'art. 30t du C. 
C. qui ne permet pas au tuteur de transiger sans I'autorisation du 
tribunal sur avis d'un conseil de famille. Mais compromettre 
n'est pas transiger. 

Le C. P. 1342 donne la liberty de compromettre a tons ceux 
qui pourront I6galement disposer des objets compris dans le 
compromis. II s'agissait dans le cas qui nous occupe de dommages 
causes k la propri6t6 du demandeur par Tinondation qu'avaient 
causae des travaux dans une riviere par une soci6t6 dont le pere 
des mineurs faisait partie. 

II est yrai que la jurisprudence et la doctrine en France ne 
reconnaissent pas le pouvoir de compromettre au tuteur, m6me 
lorsque le compromis n^a que des meubles pour objet ; mais Tart. 
1004 du code de procedure fraufais excepte du pouvoir de com* 
promettre les contestations qui seraient sujettes k communica- ^ 
tion au ministere public, et I'art. 88 du m6me code soumet a la 
formality de cette communication les causes des mineurs. Avec 
nous, le tuteur poursuit et defend les causes des mineurs sans 
autorisation, C.C. 304. II n'en a besoin que pour appeler. C.C. 306. 

Elle objecte aussi que les arbitres ont prononce sur ce qui 
ne leur 6tait pas sommis, en accordant les dommages faits au ter- 
rain, y compris le loyer du terrain. Ce loyer n'est qu'une partie 
du dommage souffert ; puis le compromis soumet toutes les dif- 
ficult6s relatifs aux terrains. Ces deux objections ne me parais* 
sent pas fondles ; mais n'avoir pas donn6 aux parties I'occasion 
d'etre entendues ou de produire leur preuve quand le compro- 
mis en faisait une obligation, Tappel par Tun des arbitres du 
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Breakey tiers-arbitre, avant que les deux amiables compositeurs nomm6s 
Carter et ai. pg^j Je compromis eussciit pu delibferer sur les preuves et les dires 
des parties qu'ils n'avaient pas entendues, et la sentence rendue 
par un des arbitres et le tiers arbitre en Tabsence de Tautre 
arbitre et sans Tavoir entendu, non plus que les parties, sont des 
irr§gularit6s dont la gravitfe rend la sentence nulle. 

JUaEMENT. 

Considerant que Tarticle 1346 du code de procedure civile 
n'empfiche pas les parties de stipuler dans un compromis que les 
amiables compositeurs devront entendre, elles et leur preuve 
respective, ou les constituer en dfifaut, et que ces conditions du 
compromis obligent les amiables compositeurs, qui doivent s'y 
conformer, a peine de nuUite ; 

Considerant que le compromis en date du 81 aout 1877, entre 
les parties en cette cause ne permettait aux amiables composi* 
teurs qui y sont nommes de rendre leur sentence en Tabsence 
des parties, et avant qu'elles eussent produit leur preuve, que 
sur leur refus ou negligence de comparaitre et de produire leurs 
preuves quand requises, que les dites parties, et sp^cialement la 
dite Louisa Salmon Carter n'ont re^u aucun avis quelconque les 
requerant de produire leurs preuves, ni du jour, ni du lieu ou les 
dits amiables compositeurs seraient pr6ts a les entendre et a 
recevoir leur preuve, et ce quoique la dite Louisa Salmon Carter 
, eut informe Tun des dits amiables compositeurs qu'elle avait 
une preuve a faire ; que tant que les dits amiables comx>08iteur8 
n'avaient pas, soit entendu, soit mis en demeure les parties de 
leur soumettre leur preuve, ils ne pouvaient pas passer outre ni 
deliberer, et qu'ils ne pouvaient pas par consequent y avoir entre 
eux le partage d'opinion qui autorisait Tappel du tiers-arbitre, 
que la convention dans le dit compromis que les parties se sou- 
mettraient a la sentence des arbitres ou a celle de Tun deux et 
du tiers-arbitre, ne dorinaient pas a ces demiers, m6me dans le 
cas ou les deux arbitres nommSs par le compromis auraient ete 
partages d'opinion, le droit de decider sans prfealablement en- 
. tendre les raisons et les motifs de dissentiment de Tautre arbitre ; 

Considerant que la dite L. S. Carter n'a pas pu et n'a eu 
aucune occasion d'fitre entendue ni de produire ses preuves, 
qu'il n'y a eu de sa part ni refus ni n6gligen<3e sous ce rapport, 
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et que la sentence arbitrale invoqufee par le demandeur est sans Bre»key 
valeur et nuUe ; Taction du dit demandeur quant a la dite L. S. ^^^•^ •' »*• 
Carter en les deux qualites qu'elle est poursuivie, est renvoy6e 
avec d6pens. 

Langlois Sf Campbell^ pour le Demandeur. 

BossS 8f Lang^uedoc, pour la Defenderesse. 
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30x11 NOVEMBER, 1878. 

Coram Meredith, C. J., Stuart, J., Caron, J. 
NOLAN V. DASTOUS. 



Held : — 1. Tbat the judgment of a judge in vacation resipecting a corUrainie par corps \» 
susceptible of being reviewed. 

2. Tliat during the long vacation a judge has the same powers that he 
han at any otlier time of the year with respect to matters to be done out of term* 

3. That an error in the date of the writ is not fatal. 

4. That a question as to whether the Deputy Prothonotary is or is not 
of age cannot be raised incidentally, as attempted in the present case. 

Meredith, C. J. — The judgment complained of rejected a 
petition of the defendant, praying to be liberated from impri- 
sonment, under a conirainte par corps issued after jvdgment. 

The learned counsel for the plaintiff contended that there 
was nothing to distinguish the judgment under review, from 
any ordinary order or judgment by a judge in vacation ; and 
that, such being the case, if the defendant had reason to com- 
plain of that judgment, he ought, as laid down by the Court of 
Appeals in B&iveau v. Cliemefils^ (1) have sought redress by an 
application to the superior court in Term. 



(i) l-it Que. Rep. p. 209, also (hnada Paper Co , v. Cory, in appeal, June, 1878. 



886 COURT OF REVIEW, 18t8. 

noub If the rule laid down by the court of appeals in Biliveau v. 

Dtttooc. Chevr^Usy were applicable to the present case, we would not hesi- 
tate to follow it ; but we think that, in this matter, the judge in 
vacation, under art. 792, C. C. P., has a special jurisdiction such 
as is given in cases under the lessors and lessees act, and that, 
therefore, the defendant had a right to inscribe for review. 

We are also of opinion that the judgment under review is a 
final judgment, and therefore pass to the consideration of the 
other objections urged by the defendant. 

It appears that a wrong date is given in the writ of am^ 
trainie par corps to the judgment under which it issued, but in 
my opinion that ought not to be held fatal. 

The second objection is that the order of the 28th Novem- 
ber, 187Y, had been obtained without any personal service on 
the defendant, of the notice of the motion, for that order. 

The cantrainte par corps was ordered by the judgment of the 
12th of June, 1876, after personal notice to the defendant. 

The first writ that issued under that order was lost. The 
plaintiff* moved for a second writ, gave notice of the motion to the 
defendant's attorney s,by posting it at the office of the prothonotary, 
as they had not made an election of domicile within the dis- 
trict of Rimouski. In support of that motion an affidavit was 
made ihat after the argument upon the opi>osition, the writ of 
contrainte par corps was seen in the hat of the attorney of the 
opposant in the advocates* Library. 

The court granted the motion, although there wa9 no per- 
sonal service of it, and we do not think that such service was 
indispensable. 

m 

The objections as to the alleged minority of the deputy pro- 
thonotary, who signed the writ, cannot be maintained because ir- 
respective of the question of evidence, as properly contended by 
the plaintiff, the official status and rights of an officer of the 
court, in the actual and public possession and exercise of his 
office, cannot be incidentally questioned in the manner attempted 
in this case. 
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It was also contended that the rule of contrainte par corps ^ 
was not endorsed by the attorney or person by whom the writ 
had been sued out, as required by rule 78 of the rules of practice, 
but the writ is attested and signed in the manner required by 
art. 545 of our code of procedure ; and that we deem sufficient. 

The last objection urged is that the judgment is null, 
haring been rendered during the long vacation, but as the matter 
in question was to be determined out of term, we think the learned 
judge had the same i)ower respecting it, during the long vaca- 
tion, that he would have had, had it come before him at any 
other period in the year. 

Some other technical objections are urged, but no authori- 
ties are cited in support of them ; and we do not think they 
ought to be held fatal. * 



NoUn 

T 



VICE ADMIRALTY COURT, QUEBEC. 

FRIDAY, 6th SEPTEMBER, 1878. 

THE LAKE CIIAMPLAIN, Bernsen. 

A schooner deocending nnd a eteanihhip ascending in the channel of tlie Bt Lawrence ; 
the former changed her course before meeting and in time to enable the nteamship to 
keep oat of her way : IJeldy in a case of collision, that the steamship was in fault for not 
doing so although had the schooner not changed her course each might have gone free, 

JUDGMENT : 

Hon. G. Okill Stuart. 

In this case the Canada Shipping Company owners of the 
steamship Lake Cliamplain, of 143Y tons, are sued by the owner 
of the schooner J, Walters of 176 tons, for damages the result of 
a collision in the river St. Lawrence a short distance below Cape 
Charles between the hours of eight and nine in the morning of 
the 29th May, 1877. The weather, at the time, was fine and clear, 
there was but little wind, from the west, the current was strong, 
and the tide nearly flood. The schooner sailing down the river 
28 
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LAke^cham- ^^^ passed Oil the south side of a dredge anchored in mid chan- 
£r*i!^n. ^®1 * ^^^ short distance above Cape Charles and when about 
opposite the Cape, she gybed her sails from starboard to port, and 
on the port tack commenced crossing the channel diagonally on 
a northerly course. At the same time the Lake Champlain was 
approaching the schooner from below and the one had been seen 
from the other distant about two and a half miles. When the 
schooner gybed she was about 100 or 150 feet below the dredge 
and after that had reached a buoy on the opposite or north side 
of the channel making about a knot and a half an hour. So soon 
as she was at or a little below the buoy, the Lake Champlain, from 
a course in about the middle of the channel, had crossed to the 
north side and there her stern came into contact with the star- 
board bow of the schooner and so injured her that she was 
beached. Previous to the collision the Lake Champimn had been 
making slow progress awaiting high tide to cross the bar at the 
cape, possibly not more than three knots, and altho' she reversed 
her engines before coming into collision she had headway on 
when it happened. 

On the side of the Lake Champlain it has been said that the 
schooner should not have gybed her sails as this brought her 
across the path of the Lake Champlain, but that she should have 
kept her course and have gone outside of the deep channel in 
which the steamer was, and on the south side where there was 
a sufficient depth of water for her, in which case the two would 
have passed, port side to port side, with safety. This view of the 
case I believe to be so far accurate that had the schooner not 
gybed but gone into shallow water, the two might possibly 
have gone free, but I am not at liberty to acquiesce in it for the 
reasons I am about to state. The case is to be governed by the 
15th sailing rule which provides that "where a sailing ship and 
a steamship are proceeding in such directions as to involve risk 
of collision the steamship shall keep out of the way of the sailing 
ship," and also by the 18th rule which requires that " the sailing 
ship shall keep her course." An application of the 18th rule does 
not make it necessary that a sailing vessel should, when, at an 
indefinite distance, she is approaching a steamship, continue her 
course, altho' at the end if prolonged it might avoid a collision. 
On the contrary it is within the power of the sailing vessel to 
change her course, and her destination may require that she 
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should, if she allows ample time and space to the steamship to i^^J cTlxh- 
keep out of her way, she all the time afterwards keeping her j^^uuIh. 
new course. If the J. Walters did within so short an intervening 
space and within so short a time gybe her sails as to cross the 
Lake Champlain so suddenly that she could not keep out of her 
way this suit must fail ; while, on the contrary, if after gybing, 
time and space were afforded the Lake Champlain to avoid the 
schooner, she is answerable for the consequences. In determining 
the points on which the parties are at issue I have been in a 
great measure, guided by the evidence of two witnesses examined 
on the side of the Lake Champlain^ one is her master and the other 
the master of the dredge. According to the former the schooner 
gybed her sails when about opposite Cape Charles and when the 
Lake Champlain was at a distance of about 700 yards below the 
dredge on the south side of the channel, and the collision 
took place within about four feet of the buoy on the north side 
of it. The 'master of the dredge, who had been stationed at the 
place for some time and who must necessarily be familiar with 
the spot, has said that when the schooner began to cross the 
channel the Lake Champlain was below the buoy which marked 
the north side of the channel, and that from this buoy the dredge 
was distant about two thousand feet, and the collision topk place 
below the buoy to the best of his knowledge at a distance from 
100 to 150 feet and about twelve or fifteen minutes after the 
schooner had passed the dredge. Taking these statements to- 
gether it is plain that the Lake Cliamplain was distant not only the 
700 yards given by her master, as the space between her and the 
schooner when he saw the latter gybe her sails at the dredge, 
but more because his vessel was in motion crossing from mid 
channel to the north simultaneously with the schooner until 
each reached the spot where they collided near the buoy. It has 
not been satisfactorily explained why the steamship directed 
her course to a point on the north side of the channel to which 
the schooner's course was directed, instead of to one in mid-chan- 
nel or on the south shore which the schooner was leaving, and 
which would have taken her astern of the schooner each passing 
starboard to starboard. The space and time which have been 
given, namely more than 700 yards and nearly a quarter of an 
hour, appear to have been sufficient for the purpose, and this 
opinion is concurred in by the nautical assessors by whose expe- 
rience I am guided. Being asked if after the /. Walters had gybed 
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lAkTohMB- ^^^ ^^^^^ ^^^ ^^^ come on the port tack it was in the power of 
B^ruM. t^® J^* Champlain to have kept out of her way by the exercise 
of ordinary care, they say that it was. And again, referring to 
the fact that the schooner starboarded and then ported her helm 
just before the collision, they hare been asked whether after the 
change of course, the J. Walters, by porting or starboarding, con- 
tributed to the collision, and they hare said ^* the schooner was 
helpless and the course taken on board of her was to ease the 
blow and did not contribute to the collision." 

It is no doubt extremely annoying for the master of a large 
steamship to be hampered in his movements by a vessel, com- 
paratively insignificant in size ; and altho' it is quite possible, 
perhaps certain, that there would have been no collision had the 
J. Walters kept her course outside of the channel on the south 
side, this court has no discretion to exercise by deciding that she 
should have done so. The law is absolute in requiring that the 
Lake Champlain should have kept out of the way of the Jl Walters, 
and it imposes on this court the duty to protect from injury any 
vessel, however small, while in the exercise of a legal right as 
in this case the schooner was, whatever inconvenience or delay 
she may have occasioned to the steamship. The decree is for the 
damage sustained by the schooner, to be ascertained as usual, 
and costs. 

For the J. Walters, Andrews, Caran Sf Andrews. 
For the Lake Champlain, Langlois, Angers 4* Larue. 
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COURT OF QUEEN'S BENCH,— APPEAL SIDE. 

QUEBEC, 8th MABCH 1878. 

Coram DoRioN, C. J., Monk, J., Ramsay, J., Tessieb, J., Cross, J. 
BRUNELLE el aL v. LAFLEDR, in re BEAUCHENE. 

mSOLVENCY-^-CADASTRAIi REGISTRATION — PRIORITY OF 

HYPOTHEC. 

Where the delay for renewing registrations under the cadastre expired between 
the date of the debtor's insolvency and the sale of his lands by the assignee, 

Held :— That a baillenr de fonds claimant who had not renewed tlie registration of his 
hypothec, would nevertiieless be collocated by preference to a mortgagee who 
had enregistered under the cadastre but whose hypothec was subsequent in 
point of time to that of the said bailleur de fonds claimant, as, at the date of 
the insolvency, the latter^s delay to renew had not expired, and no renewal of 
registration could have affected the lands after they passed into the hands and 
IKMsession of the assignee, and even had such a renewal been made it would 
not appear by the registrar's certificate, which in matters of insolvency would 
only show registrations up to the date of the attachment or assignment and not 
(as under 6*59 C; C. P.) np to the day of sale. 

The judgment appealed from was rendered by Polette, J., 
at Three-Rivers, on the 14th August, 18*77, as follows : 

*• Apros avoir entendu deux des parties susnommees, Louis 
Joseph Onesime Brunelle et Louis Brunelle, creanciers coUoques, 
et Louis Hercule Lafleur, creancier contestant, par leurs avocats 
sur le m6rite de la contestation faite par le dit cr6ancier contes- 
tant de cette partie du bordereau de dividende fait etproduit par 
le syndic en la presente affaire, par laquelle il est accords deux 
sommes de deniers aux dits creanciers colloquys, et de la reponse 
de ces derniers a icelle contestation, examine ces contestations, 
reponse et bordereau de dividende, les reclamations de ces deux 
parties et les documents sur lesquels elles sont appuy^es, les 
admissions, consentement et declarations des dites parties, ainsi 
que le dossier de la procedure, et en avoir delibfire.; 

" Attendu que le cr6ancier contestant a objecte au bordereau 
de dividende par une contestation qu'il a fait signifier aux 
creanciers colloquys, par laquelle il allegue, entr'autres choses, 
lo que ces derniers n'ont pas droit au rang d'hypotheque qui 
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Brnneiie jg^j. ggj accoTd6 pat le bordercau de dividende du syndic, parce 



Y. 

Laflenr, 
iti re 



que Thypotheque qu'ils r^clament leur a 6t6 consentie avant le 
. cadastre du comt6 de Nicolet, et que renregistrement d'icelle n'a 
pas ete renouvele ; 2o parceque Thypotheque consentie i lui dit 
contestant le 20 de mai mil huit cent soixante et quatorze, a 6t§ 
enregistree conformement a la loi du cadastre et aux lois exis- 
tantes lors de cet enregistrement, sur le mfime immeuble dtt 
failli que celui sur lequel les cr6anciers colloquys pr^tendent 
droit d*hypotlieque ; pourquoi il conclutst ce que le bordereau de 
dividende soit modifie et chang§, de maniere a ce qu'il, dit cr§an- 
cier contestant, soit coUoque, et mis en ordre par preference aux 
crSanciers coUoques ; 

"Attendu que par eur rfiponse a cette contestation, le« 
cr^anciers coUoquSs disent entr'autres choses ; lo que le cr6an- 
cier contestant n'a pas produit de r6clamation fond6e sur Facte 
d'obligation allegu6 en sa contestation et produit, ni de reclama- 
tion prouvfee suivant la loi ; 2o que Thypothfeque mentionn6e en 
cet acte d'obligation est nuUe, attendu que I'immeuble vendu 
en cette affaire, n'a pas et6 indique dans icelui acte par le numfero 
sous lequel il est d6sign6 dans le plan officiel et livre de renvoi 
du cadastre de la paroisse de St. Wenceslas ; 3o que lors de la 
passation de I'acte d'obligation en question, le failli £tait, et 
depuis longtemps avant, insolvable, et ce a la connaissance du 
cr6ancier contestant ; 4o que lorsque les cr6anciers colloqufo ont 
produit leur reclamation, et aussi lorsque le syndic a annonc6 la 
vente de I'immeuble dans les gazettes, le delai pour renouveler 
I'enregistrement des hypotheques n'^tait pas expirfe ; pourquoi 
ils concluent, k ce que I'hyyotheque implorfee par le crfiancier 
contestant soit declaree de nul effet, quant a leur droit de privi- 
lege d'hypothftque ; au deboute de la contestation ; et ^ ce que 
la collocation faite en leur favour par le bordereau de dividende 
soit maintenue ; 

" Attendu qu'il est admis par ces dites parties, lo que leurs 
reclamations respectives ont 6te foumies au Syndic avaht le dix- 
neuf d'avril, mil huit cent soixante et quinze : et 2o que les 
plans et livres de renvois oflBlciels des paroisses du comte de Ni- 
colet, ont 6te deposes au bureau d'enregistrement de ce comt6, le 
ou vers le dix de juillet, mil huit cent soixante et treize ; que 
les dfilais pour renouveler les hypotheques dans ce comtS onf 
commence ^ courir le quinze du m^me mois de juillet mil huit 
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cent soixante et treize, et sont expires le qninze de juillet mil ^.71*"' 
huit cent soixante et quinze ; Laiur. 



in re 
Be«achdu«. 



" Considerant I. que la reclamation du creancier contestant, 
est de quinze cent vingt-neuf piastres, et trois centins, pour bil- 
lets promissoires, suivant fetat de compte y annexe, et qu'il y est 
declare qu'il possede une hypotheque au montant de mille pias- 
tres pour surete de cette reclamation jusqu'a concurrence du 
montant porte en I'obligation, laquelle reclamation a 6t6 attest6e 
sous serment le quinze d^ayril, mil huit cent soixante et quinze, 
et est prouv6e suivant les exigences de I'acte de faillite de 1869, 
section 122, alors en vigueur ; que par le dit acte d'obligation 
qui est pour mille piastres pour valeur re9ue arec hypotheque 
speciale sur Timmeuble susmentionn6, il est entr'autres choses 
stipule, que le failli donnerait ses billets promissoires au cr6an 
cier contestant a sa demande, lesquels n'opereraient aucune no" 
vation de Tobligation et hypotheque ; 

" II Que rimmeuble rendu en la presente affaire, sur lequel 
les deux parties reclament hypotheque, a ete designe dans le dit 
acte d'obligation sous le numero qu'il porte dans le cadastre dans 
le comte de Nicolet, pour la paroisse de St. Wenceslas, ou il est 
situe, et que ce mSme acte a fcte enregistre le dix-neuf de Janvier 
mil huit, cent soixante et quinze au bureau d'enregistrement du 
dit comte, apres le depot fait a ce bureau d'enr^gistrement des 
plans et livres de renvoi de ce comte pour la dite paroisse, sui- 
vant le Code Civil, article 2168, ce qu'fetablit suffisamment d'ail- 
leurs le certificat des hypotheques sur cet immeuble dfelivrfe par 
le Begistratcur d'icelui comt6, sur requisition a lui faite par le 
Syndic, lesquels certificats et requisition sont produits en la pre- 
sente affaire ; 

" III. Que le creancier contestant n'etait pas mfeme oblig6 de 
faire de reclamation par ecrit pour recouvrer le montant de son 
hypothftque, attendu que par Tacte de faillite de 1869, section 49, 
Tdcte de faillite de 1875, sect. 77, et le Code de Procedure Civile^ 
articles 719 et 727, le certificat des hypotheques sur Timmeuble 
en question dfelivre par le Registrateur, lui suffisait pour 6tre 
coUoque suivant le rang et la date de son hypotheque, sans qu'il 
fut n^cessaire de faire aucune demande ou reclamation k cette 
fin : 
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Bnim-iie " jy Q^^ j^g cTeaiiciers coUoques n'ont pas prouv6 que le 

Lafliur, feilli fut insolyable lors de la passation de I'acte d'obligation, ni 
BeancLane. 1®^ auties allegation essentielles de leur reponse a la contestation 
du cTeancier, contestant ; 

" V. Que Facte de ve.nte sur lequel est basee la reclamation 
des creanciers coUoques, et par lequel ils prfetendent droit d'hy- 
potheque, a ete enregistrfi le deux de septembre, mil huit cent 
soixante et douze, suivant les lois et le mode d'enregistrement, 
qui existait alors, et avant qu'il eut et6 depose au bureau d'enre- 
gistrement pour le comt6 de Nicolet, de plans et livres de renvoi 
pour les paroisses de ce comt6, suivant le code civil, article 2168, 
comme il resulte des admissions donnfees par 6crit des dites par- 
ties ; 

" VI. Que le delai fixe par le m6me code, article 2172 et 
prolong^ k deux ans par Tacte de la legislature de cette province, 
85 Vic, cap. 16, sec. 4, pouT renouveler Tenregistrement de tout 
droit reel sur un lot de terre, dans les paroisses du comte de 
Nicolet, est expire le quinze de juillet, mil huit cent soixante et 
quinze, suivant les dites admissions ; que Timmeuble en ques- 
tion sur lequel les dites parties pretendent droit d'hypotheque, 
n'a ete vendu et adjuge par le syndic sur le failli, qu'apres Tex- 
piration de ce delai, savoir : le vingt-trois d'aout suivant, et 
qu'il ne parait aucunement par le certificat des bypotheques 
dfelivrfi par le registrateur du comte de Nicolet, ni autrement, 
que Tenregistrement de Tacte de vente sur lequel les crfianciers 
coUoques fondent leur pretention, et de Thypotheque y mention- 
nee, ait 6te renouvele avant ou au moment de Texpiration du 
delai pour le faire, savoir, le ou avant le quinze de juillet mil 
huit cent soixante et quinze, ni m6me apres ; 

" VII. Que la faillite declaree, de m^me que la saisie d'im- 
meubles hypotheques, n'ont pas TefFet d'exempter de la necessitc 
de renouveler Tenr^gistrement des hypotheques creees sur les 
immeubles du failli, ni sur ceux saisis, lorsque le delai pour le 
faire expire apres la faillite ou la saisie, et que la vente et adju- 
dication seule exempte de ce renouvellement, si le d6lai n'est 
pas encore expirfe, parce qu'alors les immeubles hypotheques 
passent en d'autres mains degr6ves d'hypotheques, et que Tins- 
cription ou la transcription produit son effet, en donnant aux 
cr6anciers le moyen de se fairo payer a m^me le prix de vente, 
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suivant leurs droits ; qu'il pent arriver que le failli et le saisi *JJ^"^ 
emp^chent la vente d'avoir lieu, le failli en obtenaiit un acte de j^i;^^ 
coini>o6ition et decharge, et le saisi en payant le saisissant ou BJacSnt. 
s'arrangeant avec lui ; 

" VIII. Que le delai pour renouveler . renr6gistrement de 
riiypotheque a laquelle les creanciers colloques pretendent avoir 
droit, 6tant expire avant la vente et adjudication de Timmeuble 
hyiwtlieque, cet enregistrement qui n'a pas 6te renouvel6, n'a 
aucun effet k I'egard du creancier contestant dont les droits ont 
et^ regulierement et legalement enregistrSs ; d'ou il suit que les 
creanciers colloquys n'ont pas droit aux sommes a eux accord6es 
par le syndic dans et par le bordereau de dividende susmentionn6 ; 
qu'ainsi et pour toutes ces raisons, la contestation du cr6ancier 
contestant est bien fondle ; 

" En consequence, je, soussigne, Tun des juges de la cour 

superieure, dans et pour la province de Quebec, maintiens la dite 

contestation, adjuge et ordonne que le dit bordereau de dividende 

ainsi fait et produit par le dit syndic Adolphe Odilon Houle, soit 

modifi6 et r6form6, en tant qu'il s*agit seulement des deuxieme 

et troisieme items de la distribution d'icelui, Tun de cent soixante- 

quinze piastres, et Tautre de dix piastres accordes aux dits 

Louis Joseph Onesime Brunelle et Louis Brunelle, et qu'un nou- 

veau bordereau de dividende soit prepare et produit en diligence 

par le dit syndic, par lequel il accordera ces deux items, se mon- 

tant ensemble k cent quatre-vingt-cinq piastres au dit Louis 

Hercule Lafleur, de preference aux dits Louis Joseph On6sime 

Brunelle et Louis Brunelle, avec. les deux dernieres sommes se 

montant ensemble a cent trente-une piastres et quatre-vingt 

centins dejk accord^es au dit Louis Hercule Lafleur, et condamne 

les dits Louis Joseph Oin^sime Brunelle et Louis Brunelle aux 

d^pens de la dite contestation et autres par eux occasionn6s, 

envers le dit Ijouis Hercule Lafleur, lesquels d6pens sont accordes 

par distraction k Messieurs Gervais & G-6rin, procureurs de ce 

dernier. 

" A. POLETTE," 

"J. C. S/' 

An appeal having been taken from the foregoing judgment, 
Bureau was heard for the appellant, (with him G, Doutre)^ an4 
GMn for the Respondent. 
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^^"•"* The appellants referred to civil code, articles 2090, 2091. The 

uflrar following anthorities were cited on behalf of the Respondent. 

: in r» * 
BMUcMoe. 

1. Arrfit de Cassation du 17 juin, 1817, Mey^ v. Hiritiers 
Schamb qui decide que renouvellement est indispensable, lors 
m6me que le dfibiteur est en faillite, et qu'un tel 6venement ne 
suffit pas pour prolonger I'efFet des inscriptions. 

2. Arrfit de Limoges, du 26 juin, 1820, Heritiers Calignon v. 
Syndics de la faillite Bertrand, 

3. Arret de Caen du 19 fevrier 1825, Poignant et al r. Bureau 
de Bienfaisance de Cheux. 

Plusieurs arrfits vont m6me k dire que I'inscription ne pio- 
duit son effet que par la distribution des deniers, et que Tins- 
cription doit 6tre en force jusque-la soit qu'elle subsiste par 
I'enr^gistrement ou par le renouvellement de I'enregistrement k 
Texpiration des dix ans. 

4. Arr6t de Dijon, 26 fevrier, 1819, Isnard v. Crianciers Cannot. 

5. Arret de Rouen du 30 Mai 1825 Tmet v. S^bire, 

II en est de mSme des immeubles vendus sur execution, mais 
ici les arrets decident que I'inscription produit son eflfet par la 
vente et adjudication, pourvu que les dix ans de Tenregistre- 
ment ne soient pas expires ou que cet enregistrement ait et6 re- 
nouvele. 

6. Arret de Bruxelles, du 26 Juin, 1813, Mattueu v. Demarez. 

7. Arret de Grenoble du 8 Avril, 1829, Bouvat v. Macors ; 

8. Arret, de Cassation du 7 Juillet, 1829, Enregistrement, 
DemaUly v. Duretz, 

9. Arret de Toulouse du 18 Juin, 1830, RvffU v. Buc. 

10. Arret de Grenoble du 28 Fevrier, 1831, Denis v. Ckarras. 

11. Arret de Cassation du 14 Juin, 1831. Romien v. Forcat et 
F^and. 

2eme. Hervieu. Privileges, hypotheques. Du renouvellement 
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d'inscription, No. 2 p. 714 No. 9, p. 716, No. 13 p. 717, No. 14, p. »™~"« 
718, et No. 18 p. 719. i.,:„; 

in f 

Seme. Troplong. Privileges, Hypotheques, No. 660 bis, p. 53 
et isuivantes. No. tl9, p. 196 et saivantes. 

• * 

ler. Grenier, Hypotheques, lere Part. chap. 1. Sec. 2 § 3. p p. 
214, 215 & 216 et aussi 236. 

Seme. BattuT. Hypotheques, Part. 2, chap. 3, Sec. 3, p p. 237^ 
238 et 449. 

2eme. Persil. Regime Itypothecaire, sur Tart. 2154 du Code 
Nap, p. 99. 

20eme. Duranlon, No. 168, p p 274, 275, et 276. 

Heme. Marcad^ &.Poiit, Privileges et Hypotheques, No. 1054^ 
p. 431, No. 1055, p. 433. 

2eme. Zacharise par Aubry & Rau, 2, Liv. I § 280 p. 816. 

5eme. Bravard Veryrieres, par Demangeot, Droit Commercial 
p. 283 (note 1) 

8eme. Merlin, Repertoire, Vis. Inscription HvpothScaire, § 8 
bis. p p. 274, 275 276 & 277. 

ler, Sirey. Codes annotfes. sur Tart. 2154 du Code Nap. Note 
7 p. 993 et suivantes et notes 12 & 24. 

Bourassa v. McDonald, Jugt. 10 Mars, 1871, 16, L. G. J. p. 19. 

The judgment of the Court of Appeals is as follows : 

The Court, &c. Considering that in virtue of the assignment 
made on the Ist April 1875, by Francois Beauchene, of the parish 
of St. Winceslas, in the county of Nicolet, trader, under and in 
conformity to the insolvent act of 1869, to Adolphe Odilon Houle, 
official assignee, residing in the parish of St. Celestin, the estate 
property rights and effects of the said Fran9oi8 Beauchene in- • 
eluding the immoveable property whereof part of the proceeds 
are the subject of dispute in this matter, were transferred to and 
became vested in the said A. 0. Houle, as such assignee, for the 
benefit of the creditors of him the said F. Beauchene, to be by 



348 COURT OF QUEEN'S BENCH, 1878. 

*JJ2"* the said assignee, realised and paid to the said creditors, iaccord- 
Lafliar, ^^g to the Tank, priority and nature of their claims respectively. 

in r« 

Considering that the respective claims of the appellants and 
resi)ondent were duly made and produced to the said assignee 
before the 19th day of April 1875, the claim of the appellants 
being for one hundred and seventy-five dollars currency and 
interest due to them for biilance of price ; under a certain deed 
of sale, from them the appellants, to one Joseph Bheault the 
younger, of the said parish of St. Winceslas, farmer, and from 
the said Joseph Bheault to the said insolvent Fran9ois Beau- 
chene, executed before T. E. Normand, notary, the 26th day of 
August 1872, affecting said property by hypothec and privilege 
of bailleur de fond, said deed of sale, being duly registered on 
the 2nd of September, 1872, a date anterior to the deposit, of the 
official plans and book of reference for registration puri>oses, in 
the said county of Nicolet : and the claim of the respondent 
being based upon an obligation with hypothec, applicable to 
the same immoveable property, for the sum of one thousand 
dollars, executed before Louis A. DesRosiers, notary public, on 
the 20th day of May 1874, and duly registered the 19th day of 
January 1875, by the cadastral number .eighty-one (81) by that 
time given to the said immoveable property on the official plan, 
and in the book of reference, for the said county of Nicolet. 

And considering that in the dividend sheet, made and pro- 
duced in this matter by the said assignee, the appellants were 
collocated upon the proceeds of the said immoveable property, 
their said claim of one hundred and seventy-five dollars currency, 
with a further sum of ten dollars currency for interest accrued 
thereon, which collocations were contested by the Resi>ondent ; 
such contestations being maintained by the judgment now ap- 
pealed from, which was rendered by the superior court, sitting 
in matters of insolvency at Three Bivers on the 14th day of 
August 1877, and said collocations of said appellants thereby set 
aside. 

And considering that although the said immoveable pro- 
perty was only sold by the said assignee on the 23rd day of 
August 1875, before which date, to wit, on the 15th day of July 
1875, the delay for renewing the registration of hyi)othec8, in 
the said county of Nicolet, in conformity to article 2172 of the 
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civil code for Lower Canada, had expired, and the said hypothec "iJ^'y* 
and privilege of the said appellants had not then been renewed, uaeur. 
yet at the time when the said assignment was so made, to the bmITcUu*. 
said A. O. Hoal6, as such assignee, in manner as aforesaid, and 
at the time when said claims of the appellants and respondent 
were so made and produced to the said assignee in manner as 
aforesaid, no necessity existed for the renewal of the registration 
of the said hypothec and privilege of the appellants : nor could 
any such renewal have affected the said immoveable property, 
so in the hands, possession and power of the said assignee for the 
purposes aforesaid, and considering that the said assignee was 
not bound as in the case of sheriff's sale, to procure in compli- 
ance with article 669 of the code of civil procedure for Lower 
Canada, from the registrar of the registration division, in which 
the immoveable was situate, a certificate of the hypothecs 
charged upon such immoveable, and registered up to the day of 
sale, but was only bound in conformity with section 49 of the 
insolvency act of 1869, to procure from the registrar of the 
registration division in which the said immoveable property 
was situate, a certificate of the hyi>othecs, charged upon such 
immoveable, and registered up to the day of the issue of the 
writ of attachment, or of the deed of assignment, by which the 
insolvent was brought within the purview of the said act, which 
in the present instance, would not have shewn a renewal of the 
registration of the said hypothec and privilege of the appellants, 
in case it had been actually renewed subsequent to the date of 
the said assignment, and prior to the expiration of the delay for 
such renewal ; and considering that at the time the appellants 
80 made and produced their said claim, they did all that could 
have reasonably been required of them, to entitle them to be 
collocated as for their said privilege of bailleur de fonds. 

And considering that* in the said judgment so rendered by 
the said superior court at Three-Rivers, on the said 15th day of 
August 18*77, there is error : The Court of Our Lady the Queen 
now here, doth reverse, annul and make void the said judgment. 

And proceeding to render the judgment which the said 
superior court ought to have rendered, doth over-rule and dis- 
, miss the said contestation of the said respondent, and doth main- 
tain the said collocation of the appellants in the aforementioned 
dividend sheet, for the said sum of one hundred and seventy-five 
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*?S**"* dollars, and for the said additional sum of ten dollars currency 
Lafieor, ^^ interest as aforesaid, and doth condemn the respondent to pay 
bJucSq*. the costs as well in this court, as in the court below. 

Dissentientibus : The Honorable Chief Justice Dobion. 

The Honorable Mr. Justice Tessieb. 

Judgment reversed 

Bureau, for Appellants. With him, Dautre. 

G&in (J* Gervais, for Respondent. 
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QUEBEC, 7th DECEMBER. 1878. 

Coram DoBioN, C. J., Monk, J., Ramsay, J., Tessieb, J., Cboss, J 

REaiNA y. DUGAL. 

MANSIAUGHTEB — DEATH CAUSED BY TEBBOB. 

Held: — That death resulting from fear cauBed by menaces of personal violence and 
assault, 'though without battery, is sufficient in law, to support an indictment 
for manslaughter. 

The prisoner was indicted for mannlaughter. It apipeared that he had a quarrel 
with his brother, that the deceafied, prisoner's father, took the part of the brother, that 
the prisoner, having been stopped from fighting with his brother, advanced in a threat* 
ening attitude to within two or three feet of deceased, and with violent words and me- 
naces, and a table knife in his hand, declared that he would have done with deceased. 
He was prevented by the bystanders from striking deceased, who was removed in a 
state of great agitation and weak nesn, and within twenty minutes afterwards died of 
syncope. On these facts the jury found a verdict of guilty. The Court of Appeals, on a 
case reserved, sustained the verdict. 

The prisoner having been convicted of manslaughter at the 
October term of the Court of Queen's Bench, holding criminal 
pleas, at the city of Quebec, the following case was reserved by 
Mr. Justice Tessieb : 

J'ai cru de mon devoir de reserver le point de droit suivant 
pour la decision de la Cour du Banc de la Eeine, si^geant en 
appel. 
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L'acte d'accnsation est comme suit : " Quebec to wit : " The ^^^^ 
" jurors for Our Lady the Queen upon their oath present that ""»'**• 
" Cyrille Dugal on the twenty-eight day of May, in the year of 
" Our Lord one thousand eight hundred and seventy-eight, at 
" the city of Quebec, in the district of Quebec, did feloniously 
" kill and slay one Ignace Dugal, against the peace of Our Lady 
" the Queen, her Crown and Dignity." 

L'accuse a plaide non-coupable et a eu son proces le treize 
novembre courant. 

Apres preuve produite de la part de la Couronne, Mtre. Fr4' 
montf avocat de Taccus^, a pris I'objection qu'il n*y avait pas. 
d'apres la preuve faite, un crime d'homicide (manslaughter) tel 
que i>ort6 dans Tacte d'accusation, parce que la frayeur seule, 
causee par des menaces d'injure corporelle, en supposant qu'elle 
eut caus6 la mort d'Ignace Dugal ne constitue pas un crime 
d'homicide non pr&mSditS, (manslaughter) d'apres nos lois. 

La cour a alors ordonn6 k Taccus^ de proceder a sa defense, 
et que s'il y avait lieu, elle reserverait cette objection pour la 
decision de la Cour du Banc de la Beine si^geant en appel. 

L'accuse a proc6d6 sur cela k sa d6fense et le jury a rendu 
un verdict de coupable. 

Le lendemain matin (14 novembre), la cour a suspendu la 
sentence et r6serv6 Tobjection a la decision de cette cour si^geant 
en appel. 

D'apres la preuve il a 6t6 6tabli que le vingt-huit mai der^ 
nier, en lacit6 de Qufebec, I'accus^ Cyrille Dugal qui ne demeurait 
pas ordinairement dans la maison de son p^re, mais qui y allait 
Bouvent, y est all6 ce jour \k. Ignace Dugal, son pere, a appel§ un 
de ses voisins chez lui. Ce voisin Charles Kobin, t6moin examine 
en cette cause, a dit : ** J'ai trouv6 le prisonnier sur son frere 
" Joseph le tenant a terre. J'ai 6t6 le prisonnier de dessus son 
" frftre. Apres s'fitre ainsi lev6 le piisonnier a pris un couteau * 
'* dans un tiroir, on le lui a ote ; il a voulu en prendre un autre, 
" je Ten ai emp6ch6. De la son pere a dit : " envoyez-le, le mise- 
" rable." Le prisonnier a dit a son pere " mon vieux Christy c'est 
" aujoureThMi le bout" Le prisonnier fetait excit6, il a parti pour 
^' fesser (sic) son pere avec les mains levies. Je me suis alors mis 
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■•jiBa " entre les deux et je lui ai dit : " tu ne toucheras pap k ton 
DufM. u p^re." II ne restait pas alors plus que 2 4 3 pieds de distance 
" entrfe lepere et le fils (le prisonnier). Le prisonnier aurait frappe 
" son pere, s'il n'en eut pas 6t6 emp6ch6. Je luiai dit dese tenir 
" tranquille, j'ai pris le pere en Temmenant vers Tescalier, le pore 
** s'est affaibli, il descendait a peine Tescalier avec mon aide. Je 
" I'ai amen6 k la maison yoisine, il a a peine parl6 et est mort 
'* environ vingt minutes apres les menaces du prisonnier a son 
'' pere." 

Ces faits ont 6te corrobores par d'autres temoins, Tun deux a 
dit, savoir le nomm6 Adolphe Sirois, " que dans cette occasion 
" le prisonnier tenait Joseph Dugal, son frfere, a terre, une main 
" sur son pied, Tautre main sur sa chaine de montre, et que cette 
" montre appartenait k Joseph Dugal." Un autre t6moin Victor 
Darveau a ajout6. " Je crois que le pere etait en danger, quoiqu'il 
" y eut sept hommes prSsents, parce que le prisonnier eut pu 
" donner quelque coup de traitre." 

II a 6t6 prouv6 que le prisonnier fetait fiigfe d'environ vingt- 
quatre ans, et le pere d6funt d'environ soixante-trois ans. 

Deux medeeins ont 6te examines comme t6moins sur la 
cause de la mort et n'ont pas 6t6 contredits. Le Dr. C. C. Lemieux, 
examin6 comme t6moin a dit : " J'6tais depuis longtemps le me- 
*• decin du dfifunt Ignace Dugal et sa famille. Lejour de sa mort 
" je Tai vu. Le lendemain j'ai fait Tautopsie de son corps. Je n'ai 
" trouv6 sur le corps aucune marque de violence, les organes 
"fetaient sains. Les deux cavites du coeur felaient gorgfees de sang, 
" ce qui est toujours le cas, lorsque la mort a lieu par syncope. 
" La syncope a lieu, lorsqu'un individu perd connaissance. Dans 
" la sjmcope veritable la circulation du sang et la respiration 
** sont arr6t6es. Le d6funt a du avoir une syncope qui a cause la 
" mort. II y avait elargissement du coeur, mais pas assez pour 
" causer la mort. 

'' Le d^funt etait faible, p&le, mais Jouissant d'une assez 
" bonne sante, il ne s'est jamais plaint d'une maladie de coeur. 

" D'apres les tfimoignages que j'ai entendues en cette cause, 
" la syncope a 6t6 causee par la peur que le defunt a eue d'6tro 
" assassine par son propre fils. 
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" Pour tin homme comnie M. Dugal, tin pen faible, les me- "•*!*• 
" naces du fils ont pu causer la mort de son pere. ^■■*^' 

I 

4 

** Un homme d'une intelligence ordinaire pent comprendre 
" que la i>eur pent causer la mort. 

" Connaissani le d6funt je dis positivement que la peur des 
" menaces de son fils a cau66 la syncope et la syncope a caus6 la 
*' mort du d6funt. L*6largissement du cceur n'a pas 6t6 la cause 
^' de la mort dans ce cas-ci." 

Le docteur Michel Fiset a corrobor6 le t6moignage pr6c6- 
dent. 

Je soumets done la question de savoir, si d'apr^s ces faits 
qui ont 6t6 prouv6s et qui ont 6t6 appr§ci6s par le jury comme 
prouY^s, il y a en loi un homicide non pr^nUdiU {manslaughter) dans 
ce cas-ci, et je demande k cette Honorable Cour de youloir bien 
prononcer tel ordre, jugement ou sentence qu'elle trouvera i 
propos. 

(Sign6), U. J. Tessieb, 

Juge C. B. R. 

Sib a. a. Dobion, C. J., dmentiens. 

This is a reserved case. The question to be decided is whe- 
ther a person who by threats of violence amounting to an assault, 
but without inflicting any blow or corporal injury causes the 
death of another by frightening him, is guilty of manslaughter. 

The act of a person causing the death of another by fear, 
anger or grief does not in ordinary circumstances constitute 
murder or manslaughter. To constitute either offence the death 
must be the immediate consequence of sonie physical or bodily 
injury. 

In the case of Tlie Queen v. Mutton^ S Foster and Finlayson, 
492, Judge Btles, addressing the jury, said : 

*' Within a few hours of her death, the woman said that her 

*' husband had caused her death, but to some of the witnesses, 

*' she said that he had broken her heart, and that being turned 
24 
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B«giM « 0^(; Qf Ij^^y home, had caused her death. Taken together, these 
pogii. ii dying declarations are, perhaps, more in favour of than against 
*' the prisoner ; for if the woman died of a broken heart, and 
*' from anguish at being turned out of her home, it would not be 
" a case of manslaughter. To constitute that crime there must be 
" some physical or corporal injury, negatire or positive as a 
" blow, or the deprivation of necessaries or the like ; " and further 
on he said : *' mere unkind or unhusbandlike usage is not 
^' enough, and there must be violence, physical or corporal. If 
'* the being treated so and turned out of her home preyed upon 
" her spirits and broke her heart, it is not a case of manslaughter 
" and human tribunals can take no cognisance of it as a criminal 
" offence." 

In a more recent case, that of The Queen v. Tbwers, 12 Cox p. 
580, Mr. Justice Denman, said : 

'* They could not commit murder ui>on a grown up person 
" by using language so strong or so violent as to cause that per^ 
" son to die. , Therefore mere intimidation, causing a person to 
" die from fright by working upon his fancy, was not murder. 
" But there were cases in which intimidation had been held to 

■ < « 

" be murder. If for instance four or five persons were to stand 
" round a man, and so threaten him and frighten him, as to 
^' make him believe that his life was in danger, and he were to 
** back away from them, and tumble over a precipice to avoid 
" them, then murder would have been committed. Then did or 
*' did not this principle of law apply to the case of a child of 
*' such tender years, as the child in question ? For the purpose of 
'' the case he would assume, that the law about working on 
'* people by fright did not apply to the case of a child of such 
** tender years as this." 

While Judge Denman made a distinction between the ruli* 
applicable to a child a few months old, and that applicable to a 
grown up person, which distinction cannot be easily defended 
on principle, yet he fully admitted the general doctrine as ex- 
pressed by all the writers on criminal law, that there must be 
some external violence or corporal injury, and that when a per- 
son by harsh and unkind usage puts another into such a pas- 
sion of grief or fear that he dies suddenly, the killing is not such 
as the law can notice. 1 Russell, 674-6^5, 1 Hale, Pleas of the 
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Crown, 429. 1 Bast, 126. 8 Chitty dim. Law, 726. 2 Starkie Law »•«;•'• 
of Evidence, 710. 2 Deacon's Digest Crim. Law 900. "^••^ 

It has been suggested that a distinction must be made bet- 
ween cases where the fear which produced the death is caused by 
mere menaces without assault, and where the menaces amount to 
an assault. I have not been able to find that any such distinction 
exists in law* An assault is not a necessary ingredient of either 
murder or manslaughter. {Rex v. Bird, 6 Cox p. 1, and cases cited 
in Clarke's Crim. Law, pgs. 272 and 273). I do not therefore see 
why a simple assault which is exclusive of blows or personal 
violence of any sort, can alter the rule which requires some phy- 
sical or corporal injury to constitute one or other of these crimes. 

I am strengthened in this view by the fact that in both of 
the cases above referred to, an assault accompanied by great per- 
sonal violence had been committed, in the first, against the per- 
son whose death was the occasion of the prosecution, and in the 
other, against the nurse who held the child whose death was 
supposed to have been caused by the fear consequent on the 
assault; yet, in neither case, did the learned judges who so 
strongly laid down the rule that he who caused the death of 
another through fear or anguish could not be held guilty of 
either murder or manslaughter, make any allusion to the assault 
as altering the rule. If it did so, it would lead to this conse- 
quence, that he who would create such a fear in the mind of 
another as to cause his death by menaces uttered at a distance 
from which he could strike him, would be guilty of murder or 
manslaughter, while^he who would create the same result by 
the same threat made at a distance of a few feet more, would 
commit no offence cognizable by Courts of Justice. 

I do not think, that we ought, in so delicate a question and 
in the absence of any precedent to that efiect, to decree that by 
producing such a fear on the mind of his father as to cause his 
death, the accused has been guilty of manslaughter. I would 
therefore have been of opinion to set aside the verdict. 

Cross, J., also dissenting. 

I see nothing to take this case out of the rule that there 
must be some external violence or corporal damage to the 
party ; and therefore where a person either by working upon 
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^^ the fancy of another or by harsh and unkind usage as puts him 
^««^- into such a passion of grief or fear that he dies suddenly or con- 
tracts some disease which causes his death, the killing is not 
such as the law can notice. 

If a man however does an act, the probable consequence of 
which may be and eventually is death, such killing may be 
murder, although no stroke be struck by himself and no killing 
may have been previously intended, as where a i>erson carried 
his sick father against his will in a severe season from one 
town to another by reason whereof he died, 1 Russell, p. 650. 

The law takes no cognisance of homicide unless death re- 
sult from bodily injury occasioned by some act or unlawful 
omission or contradistinguished from death occasioned by any 
influence on the mind or by any disease arising from such 
influence, 1 Taschereau, 163, Clark, 245. 

Bishop vol. 2, s. 63t. When a man's will contributes to im- 
pel a physical force, whether such force proceed directly from 
another or from another and himself, he is to be held responsible 
for the result, the same as if his own unaided hand had pro* 
duced it. 

He explains at s. 641, that it is immaterial by what sort of 
force death is produced, always implying that there must be 
force. It may however be by poison administered or by neglect 
of duty towards a dependent person, but in no case do we find 
that mental terror, however inspired, whether by threats of vio- 
lence or otherwise, has ever been held sufficient to hold the 
author thereof responsible for inurder or manslaughter when 
death ensues. 

A plausible theory has been suggested that where there has 
been an assault, and where the jury find that the fright occa- 
sioned by such assault is the immediate cause of death, such 
evidence would support a verdict of manslaughter or murder 
according to the circumstances of the case, and that an assault 
having been proved in this case as reported by the Hon. the 
presiding Judge, it was competent for the jury under his direc- 
tion to find a verdict of manslaughter. Such theory may be 
rational and tnight perhaps be found consistent with principle, 
if once adopted, but I do not find such rule laid down in any book 
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of authority nor that any decided case has ever gone so far as *•«*"• 
this, and I am unwilling to acknowledge as a crime in law, what ^'***' 
has never hitherto been admitted as such. I think it is not the 
mission of the courts to create new crimes but only to admit and 
deal with those already established. Besides, according to my 
view of the case, the great amount of the fear inspired in the 
deceased was not occasioned by the assault in question ; the 
deceased had the certainty of protection from this by the nu- 
merous bystanders he had called to his assistance, seven of his 
-neighbours being present ; his dread was more the consequence 
of the previous disturbance and the attack of Cyiille Dugal on 
his brother Joseph which had caused the father, Ignace Dugal, to 
appeal to, and to call in the assistance of his neighbors. I infer 
this from the case submitted by the Hon. the presiding Judge. 
Having myself been present at the trial I had the same impres* 
sion at the time. To support a verdict of manslaughter on the 
theory suggested I think it would have been necessary for the 
Judge to submit the questioii to the jury as to whether the 
assault in question inspired the fear which caused the death of 
Ignace Dugal ; in other 'words whether the assault was the 
direct cause of his death ; which was not done. The jury in my 
' estimation based their verdict principally on the intimidation 
resulting from the conduct of Cyrille Dugal, prior to, and inde- 
pendently of the assault on the father ; and upon the general 
terror which the father entertained of the son Cyrille on the occa- 
sion. The physicians give as the cause of the syncope the fathers 
fear that the son would assassinate him, not the dread inspired 
by the assault, and 'where the two elements were combined it 
cannot be said that the verdict was based on the assault or its 
consequences. I have read the different cases cited by the coun- 
sel on both sides, and do not find that any of them go far enough 
to support the theory based on the assault. In Reg, v. Mutton 
both elements were present, that is blows as well as mental an- 
guish from harsh treatment, and there the distinction was clearly 
made, and a verdict of manslaughter rendered on the evidence 
that the blows given by the prisoner to his wife accelerated her 
death. 

Mr. Justice Byles in his charge to the jury remarked. " It 
will be for you to say whether you have any doubt that though 
like most persons she had the seeds of dissolution, her life might 
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^•«^~ not as the medical witness stated it might have been, indefinitely 
Dof^. prolonged, had it not been for the violence she received. The 
evidence is that blows were struck, but it is not suggested 
that these blows directly caused the death of the deceased. 
The case for the prosecution is that the whole violence together 
caused or hastened the death, the evidence of the witnesses is 
strong that the prisoner dragged the deceased off her seat and 
threw her on the brick floor." Further on he says : " Within a 
few hours of her death the woman said that her husband had 
caused her death, but to some of the witnesses she said that he 
had broken her heart, and that being turned out of her house 
had caused her death. Taken altogether these dying declarations 
are perhaps more in favor, than against the prisoner for if the 
woman died of a broken heart, and from anguish at being turned 
out of her home, it would not be a case of manslaughter. To 
constitute that crime there must have been some physical or cor- 
poral injury, negative or positive, as a blow or the deprivation 
of necessaries or the like." 

And at the conclusion he remarked : " the question then for 
you lies in a very narrow compass indeed. The question is, was 
the violence used to the deceased on the kitchen floor on that 
night the cause of her death ? That is, did it cause her to die 
sooner than she otherwise would have done ? If so you should 
find the prisoner guilty ; if not acquit him/' 

It seems to me that this case puts the law in a clear ligat, 
and when applied to that of Dugal shews that the evidence 
against him is not of a nature to support a conviction. 

In the Q^een v. Pitts, Carrington & Marshall R. p. 284, there 
was violence, the deceased was driven into the water, whether 
by threats or force was immaterial, he was coerced to a violent 
death by drowning. Justice Ebskine in summing up said : " A 
man may throw himself into a river under such circumstances 
as render it not a voluntary act, by reason of force applied either 
to the body or the mind. It becomes then the guilty act of him 
who compelled the deceased to take the step." 

In the Queen v. Towers, 12 Cox p. 580, it was held by Mr. 
Justice Denman that violence to a nurse was violence to an in- 
fant in her arms, that the two could not be separated. This 
ruling does not affect the present case. 
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The case of Captain Freeman cited from Wharton's law of ^"» 
homicide, p. 118, belongs to another class altogether and is not '^'*»^- 
applicable. It is imnecessary to refer to the other cases nor to the 
additional authorities cited in support of the general principle 
contended for on the part of the prisoner Dugal. 

It is an admitted fact that persons have died of excess of joy 
as well as of fear or anguish. If in construing the law we allow 
ourselves to drift into the uncertain sea of metaphysics I fear that 
a correct appreciation of cases to be governed thereby would be 
found beyond the reach of correct human appreciation from which 
uncertainty and error would be the probable result. I fear that 
the precedent to be established by supi>orting the verdict against 
Cyrille Dugal may be pernicious and I am therefore of opinion 
that it should be set aside. 

Kamsat, J., rendering Judgment, 

The prisoner was indicted at the October term of this Court 
Orown side, for manslaughter. 

It appears from the evidence that the prisoner had a quarrel 
with his brother, that the deceased, prisoner's father, took the part 
of the brother and that the prisoner having been stopped from 
fighting with his brother, threatened his father and advanced to 
within two or three feet of where deceased stood in a menacing 
attitude and that he was only prevented from striking his father 
by the interposition of one of the witnesses. However he did not 
strike deceased, who was removed in a great state of agitation and 
weakness from the house, and within twenty minutes after this 
he died of syncope. There is also some evidence, though not of a 
very satisfactory kind, that these acts of the prisoner, which the 
doctor who was examined styles '* des menaces,^* were of a nature 
to produce the death of the deceased by syncope. 

When the Crown case was closed, the prisoner's counsel 
asked that the case might be stopped as there was only evidence 
of terror, and the learned judge who tried the case, without, so 
far as we know, controverting this proposition, promised to 
reserve the case, if there was a conviction, and he left the whole 
case to the jury. Especially under these circumstances it would 
have been perhaps advantageous for us to know whether the 
learned judge specially charged the jury as to what kind of vio- 
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Rtffiu lence was necessary to constitute felonious homicide, and whe- 
»"■»>• ther he told them that mere verbal menaces were not sufficient, 
but he has not thought proper to reserve any question as to the 
charge for our consideration, and we are strictly confined to the 
reserved case. Nor can we infer anything , from the absence of 
information as to the charge. The judge is not obliged to charge 
the jury, and the extent of the instructions he gives them is a 
matter for his discretion. We might perhaps set aside the verdict 
if the judge made a bad charge in law and it was submitted to 
us, but we cannot presume that the charge was bad. 

■ 

It seems to me then that the whole question before us is as 
to whether there was an assault or not. If the evidence discloses 
an assault, real or constructive, and the jury have found that the 
death was the result of it, the verdict cannot be touched. It does 
not seem to me to be of any importance to enquire whether the 
assault created such a terror as to induce the deceased to do some 
act by which he lost his life, or that it produced on him such a 
convulsion as to produce a disease which immediately caused 
his death. That the proper test is, assault or not, appears to me 
not only to be based on principle, but to be supi)orted by autho- 
rity. It is perhaps true that neither in the cases we have seen nor 
in the text writers, is the principle I invoke, set forth in so many 
woids ; but, I think, it is the principle which we can alone 
evolve from the jurisprudence. 

And firstly, I consider there can be no question, that neither 
murder nor manslaughter can be committed without aA assault 
real or constructive. On the other hand if a man die from the 
effects of an assault, it must be manslaughter or murder accord- 
ing to the circumstances. It is a novelty to me that the death 
must be the result of a battery. The authors say that it must be 
the result of physical violence, but an assault has never been 
classed as a moral violence. 

Secondly. If we examine the cases we find that one may 
commit manslaughter or murder without touching the deceased, 
as when one unlawfully administers poison or some deleterious 
^ drug which causes death. Or, when one creates such terror as 
induces the deceased to do something he would not otherwise 
do from terror, and death has been the result, as in the case of 
Reg. V. Hickman, 6 C. & P., p. 151 ; and 1^. v. Pitts, C. & M., p. 
284. The case of Reg, v. Towers^ (12 Cox 628), has also been refer- 
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red to, but it appears to me to be a case of so exceptional a *•**"• 
character as to render.it very di£5icult to draw any general prin- ^''«*'- 
ciple from it. There the act of violence was not directed against 
the deceased, a child of tender years, but against the child's 
nurse, who had the child in her arms, and Mr. Justice Dknman 
intimated that the death of a grown i>erson from fright alone 
could not be considered manslaughter. He seems to have thought 
that the reason of this was that it could not be believed that 
fright alone would cause the death of a grown up person. 

In the case before us, I think the assault was fully made 
out. Eobin says distinctly that the prisoner would have struck 
his father if he had not been prevented, and that when he was 
stopped he was close to him. It was therefore the duty of the 
judge to leave the whole case to the jury, as was done in the 
case of Eeg. v. Murton^ 3 F. & F., p. 492. On these grounds I 
would therefore sustain the verdict. 

I may however without impropriety refer to a difference of 
opinion expressed by the learned Chief Justice, and for which I 
was not prepared. He says that assault is not a necessary ingre- 
dient of murder or manslaughter. If by this he means that the 
assault may be constructive, I agree with him ; but that an assault 
is a necessary, ingredient of manslaughter is too elementary to 
be questioned. As a test of this we all know that under our 
statute a man accused of manslaughter or murder, may be found 
guilty of assault, without any count for the assault. And why ? 
Simply because an indictment for manslaughter or for murder 
includes an assault. 

Again, I quite agree with Mr. Justice Cross that there must 
be a corporal injury. But syncope is just as much a corporal in- 
jury as drowning. There is nothing "metaphysical," about a 
syncope. He says further that if we admit fear as being a suffi- 
cient cause of death to constitute manslaughter, we must also 
consider joy. But joy cannot be the emotion created by an as- 
sault. 

Mr. Justice Tessieb appears to have done precisely what 
wa6 done in Murton's case. The only difference is that we know 
what Mr. Justice Byles charged the jury, and we have not 
Mr. Justice Tessieb's charge. That is, the charge was not sub- 
mitted to us, and consequently we have no jurisdiction with 
regard to it« 
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B«fiM Tessier, J., concurring. 

La matidre en debat qui est soumise a ce tribunal pent se 
r^sumer en deux questions. 

La premiere consiste k savoir, si d'apr&s la preuve, dont le 
texte nous est rapports dans cette cause r^seryge il y a eu un 
assaut de la part du prisonnier Cyrille Dugal sur Ignace Dugal 
son pere. Pour me garder contre toute erreur sur ce point, il me 
parait convenable, au moins pour ma propre satisfaction, de rap- 
peler ce que la loi d^finit et considere comme un assaut. 

Archbold, Edition de 1875, pages 692, 698. "An assault is an 
*' attempt to commit a forcible crime against the person of ano- 
ther ; such as an attempt to commit a battery, murder, &c 

Pointing a pitchfork at a man, when within reach of it ; or 
" any other like act indicating an intention to use violence against 

" the person of another is an assault So if A. advance in a 

" threatening attitude towards B to strike him, and be stopped 
'* just before he is near enough for his blow to take effect, it is 
*' an assault.'' 

Or la preuve en la pr6sente cause a 6tabli que le prisonnier 
dans cette malheureuse circonstance " a pris un couteau dans un 
•* tiroir, on le lui a ote. Le prisonnier a dit k son pere " mon vieux 
" Christ, c'est aujourd'hui le bout." Le prisonnier 6tait excite, il 
* a parti pour fesser (sic) son pere avec les mains levies II ne 
" restait pas alors plus que 2^8 pieds de distance entre le pere 
" et le fils. Le prisonnier aurait frapp6 son pere, s'il n'en eut pas 
** §t6 empfiche." 

Voila bien un assaut prouvfe en loi, quoiqu'il n'y ait pas eu 
baiterie. 

La seconde question est de savoir s'il est en preuve que les 
fails ci-dessus ont caus6 la mort du p^re Ignace Dugal. Ici se 
pr^sente I'objection faite par Tavocat du prisonnier, c'est que v6 
qu'il n'y a pas eu de coup infligfe k la victime (bodily harm), la 
frayeur seule qui a pu causer la mort ne constitue pas un homi- 
cide criminel (manslaughter). 

II est vrai que les pr6c6dents semblables k celui-ci sont assez 
rares, et plusieurs auteurs de droit criminel disent que la mort 
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causae par la frayenr exercfie snr Tesprit d^une personne " by any *^" 
influence on the mind or by any disease arising from such influence^'' ^•^• 
n'est pas un crime reconnn par nos lois. Mais en supposant cette 
doctrine vraie, n'y a-t-il pas une distinction a faire, avant de 
Tappliqner au cas actual ? 

Si quelqn'un communique a un autre qu'il a Tintention de 
le tuer, soit par lettre ou par simple conversation, sans menace 
d'aucune violence actuelle, la personne a qui cela est adress^ a le 
temps d'y reflfechir, elle a les moyens k prendre pour §chapper k 
la morl, mais si elle entretient cette frayeur volontairement jus* 
qu'a en mourir, il n'y a pas d'homicide criminel en ce cas. La 
cause actuelle est diff6rente, il y a preuve d'un assaut, de me- 
naces de violence, la victime M. Ignace Dugal n*a pas le temps 
de r6fl6chir, il est saisi d'une frayeur corporelle, si je puis m'ex- 
primer ainsi, il n'a pas le temps de refl^chir, et suivant Texpres- 
sion du t6moin Sobin, dans la chambre mdme sur le coup " le 
*' pere s'est affaibli, il a descendu k i>eine Tescalier avec son aide, 
" il a 6t6 amen6 k la maison voisine, il a & peine parl6 et environ 
** vingt minutes aprds les menaces du prisonnier k son pdre, 
" celui-ci §tait mort." 

Oe n'est pas une simple frayeur qui s'est produite sur Tes- 
prit, mais c'est une frayeur accompagn6e de violence qui a eu 
son effet imm6diat sur les nerfs, qui a, suivant le t^moignage du 
Dr. Lemieux, fait refluer le sang au ccBur, a arr6t6 la circulation 
et la respiration, a produit la syncope et la mort. 

Ce n'est pas une simple operation de frayeur siir Tesprit, 
parce qu'en cette circonstance la victime n'a pas eu le temps de 
penser beaucoup ; Teffet s'est produit imm6diatement sur ses 
forces corporelles, qui n'ont pas kik su£5isantes pour r6sister k cet 
appareil de violence d'un fils centre son pere. Quelle difference 
y aurait-il eu sur le r6sultat, si le fils eut simplement touch6 de 
la main son pere ? Cependant en ce cas, il semble qu'il n'y aurait 
aucun doute sur la commission du crime d'homicide. 

Le cas tel qu'il est reserve n'indique pas de quelle maniere 
le juge qui a preside au proces s*est adress6 au jury, mais la pr6- 
somption que ce tribunal doit tirer de ce qu'il n'y a eu aucune 
objection quelconque k Tadresse du juge, c'est que les faits ont 
k\Jk soumis tel que prouv6s k Tapprfeciation du jury. Quoiqu'il ne 
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^•jjn* soit pas necessaire on pent fitre convenable de le dire, comme 
Dttgia. c'est moi qui ai pris le proces, je me rappelle bien que j'ai soumis 
au jury, que s'ils avaient foi dans les t6moins, Tassant dn prison - 
nier snr son pere §tait prouv6 suivant la loi et que si d'apres les 
faits prouv6s contre le prisonnier ils croyaient que ces faits 
avaient caus6 la mort du prisonnier, ils pouvaient le trouver 
coupable de (manslaughter) homicide criminel. On a dit en 
faveur du prisonnier, qu'il eut du 6tre fait une rfeserve a Teffet 
^ de rejeter les paroles qui ont §t6 prononcfees par le prisonnier, 

mais il faut remarquer que ces paroles mena9antes servaient k 
confirmer la preuve du crime d'assaut ; les paroles seules ne Tor- 
ment pas un assaut, mais les gesticulations mena9antes d'une 
personne vis-4-vis d'une autre, accompagn6es de paroles qui mon- 
trent Tintention d'assaillir et de frapper cette autre personne 
constituent I'assaut. Ceci n'est-il pas conforme a la definition 
pr6cit6e de Tassaut : " or any other act indicating an intention to 
" use violence against the person of another, is an assault." 

Si Ton se rejette dans le domaine de la theorie, il me semble 
qu'il est difficile de conclure qu'il n'y a pas eu en ce cas-ci crime 
d'homicide ; la frayeur chez la victime accompagne toujours plus 
ou moins la mort et ,sert a I'accfelerer, lorsque cette mort est le 
r^sultat mSme d'une blessure corporelle. Celui qui a une grande 
force morale pent quelquefois triompher d'une blessure, tandis 
que I'homme d'une grande faiblesse morale succombera a une 
blessure semblable. Dira-t-on que dans le premier cas la preuve 
de la frayeur qui a pu contribuer avec la blessure corporelle a 
mort doit 6tre rejetfee, comme un figment illegal de preuve ? Je 
ne le crois pas. 

La loi generale qui regit Thomicide n'a pas exclu un cas 
semblable a celui-ci ; sa definition n'est pas exclukive. Comme 
le dit Archbold, page 658, " murder may be poisoning, striking 
** starving, drowning and a thousand other forms of death, by which 
** human nature may be overcome, 4th Blackstone's Commen- 
" taries, p. 196. Hale I, p. 431. 

" Taking away a man's life by perjury is not, it seems, in 
" law, murder ; although in foro conscientice it is as much so as 
" killing with a sword. If a man, however, do any other act, of 
** which the probable consequence may be and is eventually 
" death, such killing may be murder, although no stroke were 
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•' struck by himself ; as was the case of the unnatural son who ^f'*^ 
** exposed his sick father to the air against his will, by reason ^^' 
** whereof he died." 

Et a la page 658. *' So, if one, under a well grounded appre- 
" hensUm of personal violence^ do an act which causes his death, as 
•* for instance, jumps out of a window or into a river, he who 
'* threatened is answerable for the consequences. Rex y. Evans, 
•• 1 Russell, p. 426, andiJca:. v. PUts, Caryngton &M., 284." 

En appliquant ces principes a la cause actuelle, il est diffi- 
cile d'en yenir k la conclusion que le crime dont le d6fendeur a 
6te trouy6 coupable par un jury de ses concitoyenb n*est pas un 
crime pouryu par les lois d'Angleterre et par les notres, et qu'un 
fils pent causer par sa faute d'une maniere aussi brutale et ill6- 
gale la mort de son pere et 6chapi>er k la peine du parricide. Je 
n'ai aucune hesitation k concourir dans Topinion de la majority 
des juges de cette cour et a confirmer le yerdict rendu an cette 

cause. 

Yerdict sustained. 
Fr&mont, for the prisoner. 

Dunbar^ Q. C, for the Crown. 
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QUEBEC, 7th DECEMBER, 1878. 

Chram DoRioN, C. J., Monk, J., Ramsay, J., Tessier, J., Cross, J. 
WATSON et a/., and SAMSON, in re DINNING. 

Hkld : — That a claim in insolvency (atleeted under oath and accompanied by vou- 
chera), if contested, muBt be sab^tantiated by legal evidence on the points 
raised, and if claimant requires further particulars of contestation than those 
stated he must demand them before evidence gone into. But a mere plea of 
general issue will not throw the oikim prchcmdi on the claimant. 

Ramsay, J. 

The appellants were claimants on the estate of Henry Din- 
ning. 
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wjiio* Their claim was contested hj the respondent and rejected. 

gj^^^ Api>ellants contend that their claim being attested under oath and 
accompanied by vouchers is proved to all intents and purposes, 
until the contestant disproves the claim. This does not appear 
to me to be the proper interpretation of sect. 104 of the Insolvent 
Act. It distinctly says that claims furnished to the assignee in a 
certain form " shall be considered as proved unless contested, in 
which case the claims shall be established by legal evidence on the point 
raised.^^ In other words the claimant must substantiate his claim 

4 

in the usual way. Section 95 does not appear to me to modify 
this interpretation of the article. But appellant seemed to say 
that at all events there must be some detail that is wanting in 
this contestation. What the section 95 says, is that " the grounds 
of objection shall be distinctly stated." I think^the contestation 
in this case does so ; but at any rate if the appellant required 
more detail he should have applied for further particulars, and 
it is too late for him now, after the evidence has been gone into, 
to turn round and say that the contestation should be dismissed 
for want of a bill of particulars. There is however something in 
the objection that a contestation by way of general issue is not 
su£5icient unless the object of the contestant be to deny the tran- 
saction altogether, and consequently a plea of mere general issue 
as a sort of reservation will not throw the burthen of proof on 
the claimant. The question therefore that remains is as to whe- 
ther appellant has proved his claim by legal evidence on the 
points raised ? And first I would observe that the contestation 
admits the debit side of the account, except the charges for com- 
mission, interest and disbursements. The onus probandi is there- 
fore at once thrown on the respondent, who has undertaken to 
establish the ofi* set on all the other points. He has to prove, 
1st. That since the claim the ships have gained |33,000 and up- 
wards, — 2nd. That since the attachments in this cause they have 
received $6,000 and upwards, — 3rd. That the transaction with 
the Lorenzo turned to the profit of appellants and was a cause of 
off set to the estate^ and 4th That the valuations of the ships 
were too low. I find no evidence to establish any of these four 
propositions. On the contrary the transaction with regard to the 
Lorenzo is satisfactorily shown to be totally outside of the claim. 
If appellants are to have that matter opened again it must be on 
some proceeding to set aside the transaction, so that they may 
have an opportunity of urging their original claim over the 
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Lorenzo. As for the other articles destined for the completion of watMB 
the Lorenzo, they cannot affect the question. They either belong gj^^^ 
to the Messrs. Watson or they do not. If they do, respondent has 
nothing to say, and if they do not the estate will get the $4,000 
dei>osited- as security. 

On the other hand the evidence is complete unless Mr. 
Dinning is not a competent witness. It is useless to say that his 
position affects his credibility unless he is contradicted, or unless 
it be shown that he has a fraudulent intention to charge his own 
estate for the puri>ose of injuring respondent. It is of course pos- 
sible that the appellants may be in league to despoil the estate 
but we are not to presume this. I think then the judgment dis* 
missing appellants claim is wrong and that the contestation 
should be rejected with costs in both courts. 

The judgment of the court is as follows : 

The Court of Our Lady the Queen, now here, having heard 
the Appellants and Resi>ondent by their counsel respective] yi 
examined as well the record and proceedings in the Court below, 
as the reasons of appeal filed by the said appellants and the 
answers thereto and mature deliberation on the whole being had : 

Considering that the appellants have duly proved their 
claim, against the estate of Henry Dinning, to the amount of 
£86,278 18s. 8d. sterling, money of Great Britain, of which 
they claimed £10,000, as the amount of their unsecured claim. 

And considering that the respondent has not proved the 
allegations of his contestation of the appellant's claim. 

And considering that there is error in the judgment ren- 
dered by the Judge of the Sui)erior Court, sitting in Insolvency* 
on the 12th of July 1878, dismissing the claim of the said Appel- 
lants. 

The Court doth reverse and cancel the said judgment and 
proceeding, to render the judgment, which the judge of the said 
Superior Court, should have rendered, doth reject and dismiss 
the contestation, filed by the said respondent to the claim of the 
said appellants. 
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^t Su* -^^^ ^'^^^ confinn the resolution of the twelfth of February, 

e^m, ^^^ thousand eight hundred and seventy-eight, appointing Owen 

Murphy, assignee to the estate of the said Henry Dinning. 

And doth condemn the respondent to pay to the appellants, 
the costs, as well in the court below, as on the present api>eal. 

And it is ordered that the record be remitted to the Court 
below. 

Judgment reversed. 
HoUf Irvine Sf PembertoHy for Appellants. 
C. B, Langlois, Q. C, for Respondent. 



COURT OF QUEEN'S BENCH— APPEAL SIDE. 

QU£B£C, 7th DECEMBER, 1878. 

Coram Dobion, C. J., Monk, J., Ramsay, J., Tessieb, J., Cboss, J. 
MURPHY AND CONNOLLY et al., in re DINNINQ. 



Held : — 1. A creditor whohaa proved his claim according to section 104 of tl:e Intol- 
vent Act of 1875, is entitled to YOte for the appointment of an asaiipiee 
although his clflim has heen contested and the contestation is still pending. 

2. A creditor who has specified the valae of the securities which he holds, as re- 
quired by section 84 is entitled to vote as a creditor for that portion of his claim which 
is in excess of the value of such securities. 

3. A commissioner to receive affidavits to be used in the Supreme Court of Judi- 
cature in England, is an officer duly authorised to redeive the oath of a creditor to a 
claim to be filed in Insolvency under sections 104 and 106 of the Insolvent Act 1875. 

4. A creditor who has proved his claim as being unsecured, and who has not 
claimed any privilege, is entitled to vote for the appointment of assignee as an ordinary 
creditor, more particularly, if the claim does not appear on its face to be a privU^ed 
claim. 

Sir a. a. Dorion, C. J. — ^This appeal arises out of proceed- 
ings in Insolvency for the appointment of an assignee to the 
Insolvent estate of Henry Dinning. 
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At a meeting held in June IS'TT, the present Appellant was ^^^ 
chosen assignee and Messrs. Holt and Webster were named ins- ^J!*^"/ 
pectors, by a large majority of the creditors who represented 
claims considerably in excess of one half of the total amount of 
the claims proved. 

On a petition of some of the creditors the Court below after 
rejecting a great many of the claims of the creditors who had 
voted for or against the assignee and inspectors, cancelled the 
appointment of the Appellant, and declared that Richard Henry 
Wurtele, having obtained a majority of the votes of creditors 
representing ti majority in value of the claims proved, was duly 
elected assignee and that as the majority in number, did not agree 
with the majority in value of all the claims proved, as to the 
appointment of the insi>ectors, the Court appointed C. Q-. Holt 
and John Burstall as inspectors, instead of Holt and Webster who 
had been appointed at the meeting of the creditors. 

This judgment was reversed in appeal,and this Court ordered 
that a new meeting of creditors be held for the purpose of elect- 
ing an assignee and inspectors. 

This meeting took place on the 12th and was adjourned to 
the 16th of February 1878, when the Appellant was again 
chosen assignee and Messrs. Holt and Clint named Inspectors. 

The respondents, creditors of the estate, presented another 
petition against the appointment of the appellant as assignee, 
and of the two inspectors, and the Court below after rejecting 
the votes of Watson Brothers, of Ducasse Claveau Sc Co., and of 
Adam Watters, cancelled the appointment of the Appellant as 
assignee and of Holt and Clint as inspectors, and appointed Wil- 
liam Walker assignee, and condemned the appellant and Holt 
and Clint to pay the costs. 

« 

The grounds of the judgment are, that there were no vou- 
chers nor particulars in support of the claim of Watson Brothers, 
for 148,000 ; that it had been rejected by the Superior Court, 
that it was contested, and that they were secured creditors ; — 
that the claim of Ducasse Claveau & Co., sworn by one of the 
parties, was not sworn before a judge of a Court of Record, in 
England, as required by the Insolvent Act of 1875, and .that the 
25 
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** Md^ affidavit of the attorney of the claimant does not state that he 
^iSl^ had a i>er8onal knowledge of the correctness of the claim, and 
that the claim of Adam Watters was a privileged claim ; that 
these claims amounting together to |58,494.19, being deducted 
from the majority who had voted for the appointment of the 
appellant and of the Inspectors, there remained but twenty-seven 
creditors representing claims to the amount of $25,459.87 who 
had voted for the appellant and for Holt and Clint as inspectors, 
and 19 creditors representing claims to the amount of $28,601.96 
who had voted for William Walker as assignee, and against Holt 
and Clint as Inspectors. 

Looking at the claim of Watson Brothers, this Court finds 
that it is accompanied by very detailed bills of particulars, and 
that some fifteen hundred vouchers have been produced in sup- 
port of it. At the argument it was not contended that there were 
not vouchers for every item of the claim, but merely that it had 
been impossible for the petitioners to verify the fact. 

The claim has been regularly filed and proved- in the form 
required by the statute. If the interested parties cannot point 
out in what respect it is deficient, it is not the duty of the Court 
the search through the mass of documents produced, to find out 
per chance some flaw, or some omission in the claim or in the 
vouchers produced. It is for the petitioners to point out in 
what respect the claim is bad, and failing to do so it must be 
held to have been duly made out and proved. 

The answer to the objection that this claim has been rejected 
is, that, if reference is made to the judgment rendered on the 
first contestation of the appointment of an assignee, this judg- 
ment has been reversed by this Court and can no long^er afiect 
the claim. If on the contrary the reference^ applies to the judg- 
ment on the contestation of Watson Brothers' claim, which 
was rendered on the same day that the judgment was pronoun- 
ced in this case, then we say that this judgment could not be 
made the basis of a petition presented many months before it 
was rendered, and that if this judgment could have such a retro- 
active effect, it would now cease to have any such effect, since 
it has this very day been reversed by this court. 

That the claim of Watson Brothers had been contested, and 
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that the contestation was still pending when the meeting of the ^4^^' 
12th of February and the adjourned meeting of the 16th took place ^^^^^ 
is not denied ; but according to section two, subsection h, of the 
Insolvent Act, a creditor as regards " his right to vote at meetings 
'' in insolvency is a person, copartnership or company, whose 
'* unsecured claims to an amount of one hundred dollars and 
" upwards, have been proved in the manner provided by the 
*' act/' 

The only effect of a contestation is to oblige the creditor to 
establish his claim by legal evidence {section 104 of the Insolvent 
act)y and to suspend the payment of dividends on the contested 
claim until the contestation has been disposed of (section 129) ; 
but the mere filing of a contestation does not affect the status of a 
creditor, as regards his participation in the management of the 
estate. Once his claim has been duly proved, he acquires the 
right to vote at all meetings of creditors, subject to this restric- 
tion, that if by the result of the contestation, his claim is either 
reduced or dismissed, then his votes, if decisive upon matters on 
which they were given, might be disputed and rejected, and the 
proceedings had by means of such votes cancelled. 

The suspension of a creditor's right to vote by a mere contes- 
tation of his claim would be fraught with great injustice. In the 
present case the contestation was filed on tne 11th of February, 
the day preceeding the meeting of the creditors. There were no 
doubt reasonable grounds for the contestation, since it has been 
maintained by the court of original jurisdiction, but a creditor 
wishing to favour the appointment of a friendly assignee, or 
some particular course of action with reference to the manage- 
ment and winding up of the estate, might on the eve of a meet- 
ing of the creditors, disqualify the most interested of them, by a 
simple contestation of their claim. Far from such a contestation 
being held as a disqualification, it has been held in England that 
if a creditor having a clear right to prove his claim has been 
excluded from voting for the appointment of a trustee, by the 
rejection of the proof of his claim, the appointment will be 
vacated, and a new meeting ordered, if the proof be afterwards 
held valid by the Court.^ (Exparte Crcywther, 24 L. T. N. S., 330) 
The last ground invoked for rejecting the claim of Watson Bro- 
thers is that their claim was secured. By a reference to the pro- 
ceedings, it appears that Watsoii Brothers^ claim was for a 
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^mS"' n^^o^ larger amount, but the unsecured portion of their claim 
^^!^ was sworn to at $48,000. To the extent of this last sum they 
were entitled to vote and to exercise all the rights of ordinary 
creditors. {Insolvent Act 1875, sections 9 and 106). 

The second rejected vote is that of Ducasse Claveau & Go. 
The ground of its rejection assigned by the judgment is, ^^ that 
" the claim sworn to by one of the parties is not sworn before a 
" judge of a Court of Record, in England, as required by the 
" Insolvent Act, and that the affidavit of the attorney for the 
" claimants, does not make oath that he has a personal knowledge 
" of the correctness of the said claim." 

It appears from what is stated in the factums of both parties 
that this claim was sworn to before " a commissioner to admi- 
'* nister oaths in the Supreme Court of Judicature, in England." 
These commissioners are appointed under the authority of the 
Supreme Court of Judicature Act, 36 and ST Vict., c. 66, sections 
82 and 84,) by the Lord Chancellor of England. Our own statute 
passed in the 26th Yict., c. 41, section 8 declares that all oaths or 
affidavits administered by a commissioner authorised by the 
Lord Chancellor, to administer oaths in chancery in England, 
shall be as valid as if administered before a commissioner an* 
thorised to receive affidavits. This last statute is referred to in 
art. 30 of the civil code as still in force. Then by sect. 106 of the 
Insolvent Act, 1875, any affidavit required in proceedings in 
insolvency may be made before any person authorized by any 
statute of the Dominion or of any province thereof, to take affida- 
vits to be used in any Court of Justice in any .part of the Domi- 
nion. 

The Commissioner who swore the claimant was a commis* 
sioner appointed by the Lord Chancellor. The provincial statute 
26 Yict., ch. 41 admits as valid in our courts, any oath or affidavit 
taken before a commissioner authorised by the Lord Chancellor, 
and the Insolvent Act allows affidavits in insolvency to be taken 
before any person authorized by any statute, by any of the pro- 
vinces of the Dominion, to receive the same. The claim is com- 
plete and it is impossible to see what is wanting in the affidavit 
to the claim of Ducasse Claveau & Co. A difficulty arises how- 
ever in this, that the claim is not in the record and we have not 
been able to verify if the jurat was exactly as represented by the 



COURT OF QUEEN'S BENCH, 18'78 8Y3 

parties. It has been represented to us that the claim was lost. *^'2d^ 
There is however no proof of this in the record. But supposing ^"^^ 
the absence of the claim in the record to be an insuperable di£5i- 
culty, we consider that under all the circumstances of this case 
the claim sworn to by Mr. Partridge, as the agent of Ducasse 
ClaTeau & Co., ought to have been held su£5icient, although he 
did not state to have a personal knowledge of the matters depo* 
sed to. The claim is based on a bill of Exchange annexed to the 
claim, and in addition to the affidavit of Mr. Partridge the Bill of 
Exchange is produced. This would be held sufficient evidence 
in any Court of Justice. Mr. Partridge might very well object to 
state on oath that he had a personal knowledge that the clai- 
mants held no security. This is what no agent residing two « 
thousand miles from his principal, would undertake to swear to, 
and to reject a claim against which there is not the slightest 
suspicion raised, and which is otherwise proved would be declar- 
ing that no agent here could prove a claim of his principal resi- 
ding abroad. This was not what was intended by the act. 

We are therefore disposed to say that the claim Ducasse Cla- 
veau & Co., was improperly rejected. 

The third vote rejected was that of Adam "Watters, because it 
was not supported by proper vouchers and was a privileged 
claim. 

The sum claimed is for grocerieis as per pass book produced. 
This pass book is certainly a proper voucher, but if the goods 
had been delivered without a pass book and on a verbal order, 
what voucher could have been required in that case. It is evi- 
dent that Watters produced the only voucher which it was pos- 
sible for him to supply. 

That Watter*s claim is a privileged one does not appear by 
the claim itself. It is true that groceries furnished for the use of 
the family may in certain cases constitute a privileged debt ; but 
nothing in this claim shows that the groceries sold by Watters 
were for the use of, or consumed in the family of the debtor, and 
moreover the amount is not claimed as a privileged debt, and 
were it a privileged claim, the claimant would have waived his 
privilege by claiming as an ordinary creditor, without making 
any reserve, {Re Hoare. Law Rep. 18 Equity Y05.) 
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Mnrphy These three claims amounting together to $53,494.18 being 

connoiij restored, there are thirty creditors representing $78,953.36 who 
voted for the appellant, and only nineteen creditors representing 
$28,601.39 who voted for Walker. There was therefore no case for 
the decision of the judge, as between Murphy and Walker under 
sect. 102 of the Insolvent Act, since Murphy had received the votes 
of a majority of the creditors, who had proved their claim and 
who represented the largest aggregate amount of claims. The 
judge could only have interfered in case the majorities in num- 
ber and in value had disagreed. 

It has been urged that under section 37 the judge had a 
right on the complaint of any one or more of the creditors to 
rescind any resolution passed at a meeting of the creditors. This 
section has not been made for the purpose of giving the court or 
judge a right to control the will of a majority of the creditors in 
the choice of an assignee. The whole policy of the Insolvent Act 
is to give to the creditors the control and management of the 
estates of their Insolvent debtors and for that purpose they are 
by special provisions authorized to appoint assignees of their 
own choice. The only case in which it is provided that a judge 
may interfere in the election of an assignee is when no choice 
has been made owing to a disagreement between the majority 
in number and the majority in value of the claims proved. 

There is nothing in the grounds urged againt the appellant 
to disqualify him to act as assignee to this case or to lead the 
court to suppose that he will not act in the interest of the estate. 
If in the discharge of his duties he failed to act properly or 
justly towards any one or any class of creditors, then the author- 
rity of the Court or of a judge might be invoked, under sect. 37, 
to restrain the improper action of either a majority of the credi* 
tors or of the assignee himself 

These views being shared by all the members of the* Court 
the judgment of the Court below must be reversed and the reso* 
lution of the creditors appointing the appellant assignee to the 
estate of the Insolvent Henry Dinning must be confirmed. There 
is a difficulty about the inspectors Holt and Clint. Their appoint* 
ment was cancelled by the Court below and they were con* 
demned with the appellant to pay the costs of proceedings of 
which they were not notified — they never having been made par- 
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ties to the case. Yet as they have not appealed, we do not think ^i^^ 
-we can relieve them from a judgment which under the circum- ^^^]^ 
stances can have but very little effect, if it has any at all, and we 
do not by this judgment deal with their case. They will either 
act as inspectors under the appointment already made, or the 
credilors may at a subsequent meeting appoint them de novo or 
appoint others in their stead, as they may deem proper. 

Rahsat, J. — I entirely concur with the . Chief Justice's re- 
marks, to which I have only one observation to add. Respondents 
content themselves with saying generally that the claim is not 
sustained by vouchers. There is however a packet containing 
1473 vouchers and I think the appellants should have been in a 
position to indicate to the Court in what particulars they were 
insufficient. It will be observed that the vouchers are not essen- 
tial, like the affidavit in support of the claim. They may be dis- 
pensed with, and some other evidence to the satisfaction of the 

assignee substituted. 

Judgment reversed. 

William Cooky for Appellant. 

O. B, Lanfflois, Q. C, for Respondent. 
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19 MARS, 1878. 

No. 1057. 
Coram Carox, J. 

Lk BANQUE DEw<^ MARCHANDS I)U CANADA v. SAMSON, 

FAILLITE— BILLET PROMISSOIRK — DISCHARGE. 

Jroic : — V Que dans l6 cm d'lui billet promisfloire. la cr^noe du porteur est snffisam* 
ment indiqu^e dans T^lat fouroi aa syndic par le failli, si telle cr6anee eat 
an nom d'un tiera, endosseur du dit billet : 

3* Que, dans ce cas, le purteur qui n'a pas repu d'aris ni prodait de H* 
elsmation, est repr^sent^, pour Cootcs les fins de I'acte de faillite, par Pendes- 
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La Banqn* mqf dont le Dom eflt ainiii port^ en Fon lieu et place comme cr^ander da fiulli, 

MarobftDdf «t qu6 la Bignatare du dii endossenr H Facte de composition et d^chaige He le 

da OftM<u porteur k toutcs fins que de droit ; 



T. 

8»intoB. 



3= Que le ci^ancier d'un failli ne peat 6tre re9u k invoqaer la nallit^ k 
eon %ard de I'acte de composition et d^charge* s^il a conna la {aillite de son 
d^biteur assez t6t pour s'opposer en temps utile k la confirmation par la Coor 
du dit acte ; 

lia demanderesse poursuit le defendeur (27 novembre 1876) 
I)otir le re^onvrement de diverses sommes, comme suit, savoir : 

1. $1062.78 6tant le montant d'on billet promissoire 6igii6 
par le defendeur k Tordre de C6t6, Q-ougeon & Cie., et par eux 
transports k la Demanderesse, et le cout du protSt. 

* 

2. $1104.22, 6tant le montant d'un billet promissoire signS 
par le dfifendeur k Tordre de C6t6, G-ongeon & Cie., et par eux 
transports k la demanderesse, et le cout du protSt. 

3. $849.57, 6tant le montant d'un billet promissoire sign6 
par Charles E. Seymour, k Tordre du dSfendeur, transports par 
lui k Cots, Gk>ugeon & Cie., et par eux k la demanderesse. 

4. Enfin, $344.56, pour montant d'un billet promissoire signS 
par le dit Seymour a Tordre du dSfendeur, endossS par lui k 
Cots, Q-ougeon & Cie., et par eux k la Demanderesse — ^avec le 
cout du protSt du dit billet. 

Le dSfendeur plaide k cette action : 

Qu'il a fait une cession de biens en rertu de Tacte de faillite 
1875 4 E. H Wurtele, le 31 aout 1875. 

Que le 28 aout, mSme annSe, il a obtenu du nombre requis 
de ses crSanciers, reprSsentant la proi>ortion exigSe par la loi, un 
acte de composition et dScharge moyennant 25 centins dans la 
piastre. 

Que cet acte a StS ratifiS par la Cour le 8 novembre 1876. 
Que les billets mentionnSs en Taction faisaient partie du passif 
du dSfendeur lors de sa faillite, que celui-ci a offert a I'SchSance 
des termes stipulSs dans Tacte de composition, le paiement de la 
dite composition, ce que la demanderesse a refusS. 

Qu*il est dii k la demanderesse la somme de $840.11 sur la 
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dite composition, et qu'il confesse jngement pour cette somme ; ^ 5l?'°* 
concluant au renvoi de Taction pour le surplus. dJc^SJd!! 



son 



La demanderesse repond sp6cialement : 

Que le d^fendeur ne s'est pas conform^ k la loi pour obtenir 
acte de composition et d^charge. 

Qu'il n*a jamais mentionn6 la demanderesse sur la liste de 
ses cr6ancier8, ni donn^ aucune particularit6 des billets dont ello 
6tait porteur, suirant la clause 61 de Tacte de faillite. 

Que la demanderesse n'a re9U aucun des avis auxquels les 
cr^auciers ont droit par la loi, qu'elle n'a pu produire et n'a pas 
produit de reclamations en temps utile, et que Tacte de compo- 
sition et d6charge obtenu par le defendeur ne pent aflTecter la 
cr^ance de la demanderesse. 

U appert par la preuve que le nom de la Demanderesse 
n*apparait sur aucune des listes fournies par le defendeur de ses 
or^anciers, que la demanderesse n*a re9U aucun avis de la cession, 
ni d'aucune des assemblies des cr6anciers, que la demanderesse 
a produit une reclamation le 24 Janvier 1876, c'est-a-dire deux 
mois aprds la retrocession par le syndic au defendeur, que les 
quatre billets promissoires sur lesquels est basee Taction sont in- 
clus et compris dans les sommes pour lesquelles Cote, Gougeon 
& Cie. sont portes creanciers sur la liste foumie par le defen- 
deur au syndic de ses creanciers, et . ue Cote, Gouoreon & Cie., 
ont signe Tacte de composition 

La demanderesse admet qu*elle a refuse les paiements offerts 
en k compte sur Tacte de composition, vu qu'elle pretendait etre 
payee integralement. 

Les avocats de la demanderesse souleverent au merite une 
autre objection tiree de Tacte de composition lui-meme. A cet 
acte comparurent un certain nombre de creanciers nommement, 
d'une part, et le defendeur d'autre part, lequel se reconnut en- 
dette aux diverses personnes et societes commerciales sus-nomm^esy 
et s'engagea leur payer la somme de 25 centins dans la piastre 
qu'ils accepterent en parfait paiement, avec hypotheque sur ses 
proprietes comme garantie du paiement. La demanderesse a pre- 
t^ndu que cet acte n'avait aucune valeur parce qu'il ne pour- 
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UEMqa* voyait pas an paiement des antres creanciers qui ne Tavaient pas 

^SSSf sign^, qu'il ne reconnaissait pas letirs dettes, qu'il ne leur don- 

SM^ion. nait aucune garantie, qu'il blessait par consequent le principe 

d'6galit6 qui doit presider au partage des biens d'un failli, et 
mettre sur le m6me pied les crfeanciers qui signent Facte de com- 
position et ceux qui ne le signent pas. 

Elle cita, a I'appui de cotte derniere pretention : 

Burdot V. Miles^ 6 Best 8f Smith, page 985. 

Shaw V. Massie, 21 U. C. C. Pleas, page 269. 

King V. Smith, 19 U. C. C. Pleas page 319, 324. 

Chesterfield Colliery Co. v. Hawkins, 3 Hurt Sf Colt R, page 676. 

Benham v Broadhurst, 19 U. C. C. P. page 472. 

Palmier v. Baker, 22 U. C. C. P. page 59. 
Allan V. Garrett, 30 U. C. C. P. page 168. 

Acte de faillite de 1875, section 49. 

Cdt6, Qougeon & Cie., n*6taient k aucun titre aux droits de 
la demanderesse ; leur signature a Tacte de la composition ne 
pouvait la Her, pas plus qu'elle ne pouvait b6n6ficier des obliga- 
tions contract^es par le d^fendeur enyers euz, et des garanties 
qu'il leur avait donn6es. Autant voudrait dire qu'une partie 
obligee au paiement d'un billet promissoire pourra appeler k sa 
faillite toute autre partie au dit billet, et se faire donner une 
d^charge qui liera le porteur, seul et veritable cr6ancier ; en 
d'autres termes, qu'un dfebiteur en faillite pourra obtenir sa d^ 
charge en dehors de toute participation de ses cr6anciers, en 
laissant de cotS les porteurs des billets non pay^s qui composent 
sont passif 

Les consid^rants de I'Hon. juge que nous reproduisons int£« 
gralement, feront connaitre les raisons invoqufees par le d^fen* 
deur et celles donnas a Tappui du jugement. 

Consid^rant que la demanderesse reclame #3,360.47, montant 
de quatre billets promissoires et du cout de prot^t d'iceuz, dont 
deux des billets sont sign^s par le d^fendeur et les deux autres 
endoss^s par lui ; 
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ConsidSrant que le defendeur plaide k cette action qu'il a ^ J^nqo* 
obtenu, depuis la signature et Tendossement de ces billets, un ^^^^^ 
acte de composition et decharge de ses crfeanciers dat6 du 28eme ^^^ 
jour d'avril 1875, lequel a 6t6 confirme par un jugement de cette 
cour le Seme jour de novembre mil huit cent soixante-et-seize, et 
que les dits billets avaient 6t6 indiqu6s par le dfefendeur par ses 
listes et fetatfoumis au syndic nommg a sa faillite ; 

ConsidSrant que la demanderesse allegue dans sa rei>onse 
spiciale que la cr6ance de la demanderesse n'est pas annex6e au 
dit acte de composition, et que cet acte n'est pas sign^ par ses 
cr^anciers en nombre et en valeur ainsi que requis, ni par la 
demanderesse ; 

Consid^rant qu'il est en preuve au dossier que les cr^ances 
r^clam^es par la demanderesse, lesquelles consistent dans les 
quatre billets promissoires sus-mentionn6es, tons endoss6s par 
Cot^, Grougeon & Cie., §taient comprises dans les sommes de 
$1781.67 et de 16,987.46, que la soci6t6 C6t6, Gougeon & Cie., a 
declarfi lui 6tre dues par le dfefendeur, lors du dit acte de compo- 
sition, ainsi qu'il parait par les listes et 6tats des cr6ances du 
defendeur et par lui fournis au syndic de sa faillite ; 

Consid^rant que les dits Cote, Gougeon & Cie. ont signS le 
dit acte de composition et que, tu qu'ils se sont alors declares 
les cr^anciers des montants des dits billets promissoires, le defen- 
deur n'avait aucune raison de croire que la demanderesse en fetait 
porteur ; 

Consid^rant que malgrS Tabsence de la demanderesse a la 
premiere assembl^e de ses cr^anciers, le d6fendeur a obtenu le 
consentement pour son dit acte de composition et decharge du 
nombre requis de ses creanciers, et comme reprfesentant la valeur 
exig6e par la loi de toutes reclamations ISgales qui existaient 
contre lui ; 

Considerant qu'il est pourvu par le dit acte de composition 
au paiement des dits billets promissoires, vu que les dits C6t6, 
Gougeon & Cie. qui Tout signg se sont dfeclar^s crfanciers au 
defendeur pour le montant de ces billets ; 

Considerant que la demanderesse ayant produit sa r^clama* 
tion le 24 Janvier 1876 centre le defendeur, entre les mains du 
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u ^wqii. syndic ^ sa faillite, Richard Wurtele, n'a plus le droit d'invoquer 
d« o!!2£[ 1& nullit6 a son 6gard du dit acte de composition et d6charge, 
parce qu'elle n'a pas repu d'avis de TassembUe des crfeanciers dn 
d6fendeur qui Ta pr6c6d£e, et aussi parce que son nom ne se 
trouve pas dans la liste des cr^anciers mentionn6s en cet acte et 
donn6 au dit syndic ; 

Consid6rant que le d6fendeur n'ayant obtenu sa d6charge 
que le Seme jour de novembre 18Y6, c'est:&-dire plusde neuf mois 
apres la production su9-mentionn6e de la reclamation de la 
demanderesse, cette demidre a eu tout le temps convenable de^ 
s'opposer a la dite demande de confirmation de I'acte de compo- 
sition en question ; 

Oonsid^rant qu'ayant m£me la confirmation de cet acte par 
la Cour, le d^fendeur a ofiert un versement du en vertu d'icelui, 
ce qu'elle a refus6, en all^guant qu'elle pr6tendait avoir tout le 
montant de sa cr^ance ; 

Consid6rant qu'aucune preuro de fraude n'a 6t6 faite contre 
le defendeur dans toutes ses procedures pour obtenir la confir- 
mation de son acte de composition ; 

Consid6rant que la cr^ance de la demanderesse a et6 suffi- 
samment indiqu6e dans la liste ou 6tat foumie au syndic par le 
defendeur, puisqu'il est prouy6 qu'elle 6tait au nom de C6te, 
Gk>ugeon & Cie., endosseurs des dits billets ; 

Considerant que le defendeur a confess^ jugement pour 
♦840 11 intfirfets et dfepens ; 

Considerant que la demanderesse n'a pas prouv6 les alle- 
gations essentielles de sa declaration et de sa rei>onse speciale, et 
que les moyens invoquees par le defendeur sont fondes et 
prouves ; 

Maintient Texception peremptoire en droit du defendeur et 
condamne le defendeur k payer k la demanderesse la somme de 
$840.11 avec interet de rech6ance de chaque terme, le tout selon 
la confession de jugement, et renyoie la reponse speciale et 
Taction de la demanderesse quant au surplus, avec lea depens 
encourus depuis la production de la dite confession de jugement 

Belleau, Darveau Sf Staffordy pour la demanderesse. 

/. Maiouin^ C, R, pour le defendeur. 
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COUB DU BANC DB LA REINE— EN APPEL. 

8EPTEMBBE 1878. 

Coram DoBioN, J C, Monk, J., Bamsat, J., Tessieb, J., Ceoss, J. 

FRASER V. GAGNON. 

ACTION PiTlTOIRE — ACTION EN BOBNAOE. 

Jrai :--Qu'an propri^taire n6 peat portar I'action pititoire coptre son voisin arant 
d'avoir mis ce dernier en demeare de conteater sea droits de propri^t^. Autre« 
ment, oomme il s'agit d'one question de limites, cfest I'action en bomage qui 
doit 6tre portee. 

Sib a. a. Dobion, J. C. — L'appelant a achet6 de C16ophas 
Dionne qui Tayait achet6 a une yente faite par le shgrif, nn ter* 
rain yacant situe entre deux lots de terre qui appartiennent i 
rintimfe. 

Llntim6 ne conteste pas le droit de Tppelant au terrain 
qu'il reclame, mais il r6pond k la demande de Tappelaht que, yu 
qu'il n'y a pas de homes pour indiquer les limites des lots des 
parties, l'appelant aurait dA se pourvoir par action en bomage et 
non par action p^titoire. 

Si l'appelant eut mis llntimfe en demeure, et que celui-ci 
cut contests son droit de propri6t6, il aurait pu demander k 6tre 
d6clar6 proprifitaire du terrain qu'il reclame, et demander en 
m6me temps k ce que les lignes fussent fixees entre lui et Tin- 
tim6. Mais le droit de propri6t6 n'6tant pas mis en question, il 
ne reste qu'une question de limites &r6gler, et c'est par une action 
en bomage que l'appelant aurait du se pouryoir, et non par une 
action p6titoire, ainsi que cela a 6t6 jug6 dans les causes de The 
Harbour Commissioners y. Hall, 6 L. C, Jurist 155 et Robertson y 
Stuart, 13 L. C, Reports, 462. 

L' action de l'appelant a 6t6 d6bout6e, et le jugement de la 
Cour Inftrieure doit fetre confirm^. 
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SUPERIOR COURT, QUEBEC. 

19th OCTOBER, 1878. 

No 538. 

t 

Coram Caron, J. 
GOODSON y. LEVIS & KENNEBEC R. R. Co. 



H KLD .'—'A witnees wiio has £ulei to appear cannot be condemned to a fine on motion 
to that effect, served upon him, but only on service of a Rule upon him. 

Sembfe, that the motion for a rule must also be served, except when made on the 
return day of the subpoena. 

Irvine, Q. C, moved that a witness, be fined $40, for non- 
attendance on a previous-day, when duly summoned by subpcena. 
The motion was served on the witness, giving him notice to 
appear and shew cause, why he should not be fined. 

Bossi Q. C, appeared to shew cause. The witness could not 
be condemned, because a rule had not been served on him as 
required by article 249, C. C. P. 

Per curiam, — I would have been disposed to grant aru/e, upon 
a motion on the day of the return of the subpoena ; and would 
have required no service of such a motion, the subpcena having 
been duly served. But in this case the subpoena was returnable 
some days ago. This motion must be dismissed on the principle, 
that a third party is not bound to appear in a cause upon a 
simple motion, signed by one of the attorneys ; but to force him 
to appear before the court, there must be a rule, order, or some 
other judicial authority. I cannot fine a person, who is not legally 
before me, namely, by the Queen's Writ, or Bule of the Court. 
The subpoena with entry of default, is merely a proof of such 
default. Sexton v. Bostan, and Egany 5 L. C. J., 384. Higgins v. 
Bell, VI L. 0. X, 274. Also, 18 L. C. J., 283, 2 L. C. J., S. C. 18t6. 
Rodier v. McAvoy ; Rx)y v. Beaudry 4* Laperriire, 6 L. C. J., 85. 
Also 781 C. C. P. 

After consultation with the other judges, I find that they 
are of the same opinion. 

Motion dismissed. 
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COUR DE CIECUIT, QUfiBEC 

27 NOVEMBRE 1878. 

Coram Caron, J. 
LEPAGE V. BILLY. 



JtJoi :*--Qoe le tien porteur de bonne ibi d'un effet de commerce dat^ i Qo^bec, mait 
r^ellement fait I Rimoiukiy ne peat aasigner le promettear de tel effet qa'ft 
Kimoneki. 

Le d^fendenr Billy donne k un nomin6 Eobert, k Rimonski, 
un cheque sur la Banque de Montreal pour $20, dat6 a Quebec. 
Robert vient k Quebec, endosse ce cheque, et le remet au deman* 
deur. Celui-ci va presenter son cheque, et sur refus de paiement, 
assigne le d^fendeur devant la Cour de Circuit, k Qu6bec. 

Le d6fendeur comparait 'et produit une exception d6clina- 
toire dans laquelle il allegue, que la cause de Taction institute 
contre lui a pris naissance k Kimouski ; que le cheque en ques- 
tion, bien que dat6 k Qu6bec, a de fait 6t6 consenti et sign6 et 
remis par le tireur au preneur, Robert k Rimouski, et qu'en con- 
sequence le tribunal n'a pas jurisdiction. 

A Tenqu^te, le defendeur prouva ce plaidoyer sous la reserve 
de toute objection a la I6galit6 de telle preuve. 

Au merite le demandeur dit : 

1. La preuve faite par le defendeur pour 6tablir que son 
cheque a 6t6 tir6 k Rimouski est illegale en autant qu'elle con- 
tredit absolument les termes du C. C. art. 1234. 

2. II y a deux especes de jurisdiction : personnelU et r4eUe. Le 
ronsentement des parties ne pent ajouter a la jurisdiction ridle 
du tribunal, mais rien n'empdche un individu de permettre k 
son cr§ancier de le poursuivre devant un tribunal autre que 
celui de son domicile, v. g. devant la Cour de Circuit, si6geant k 
Qufebec, au lieu de la Cour de Circuit sifegeant a Rimouski. II n'y 
a dans cet arrangement rien d'illegal, et une pareille convention 
doit 6tre respectee. Or c'est ce qu'a fait le defendeur. En signant 
un cheque dat6 Quebec, il a implicitement, sinon directement 
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x.<^iMif« consenti que le contrat dont il signait la preuve fut- consider^ 

Buijr, comme fait a Quebec, et en eut toutes les consequences. II a done 

consenti k la jurisdiction de la Cour de Quebec, et n*a pu, en 

prouyant que son cheque a r6eliement 6t6 8ign§ a Rimouski, se 

soustraire auz cons6quence8 de son consentement. 

3. Le demandeur est le tiers porteur de bonne foi, pour va- 
leur d'un effet de commerce. Entre ses mains, suivant les termes 

mfimes de Tart. 2,287 du 0. 0., ce titre est parfait, exempt de 

toutes obligations ou objections qui auraient pu 6tre opposfies 

lorsqu'il 6tait entre les mains de Tendosseur. Et la pretention du 

defendeur contredit formellement ce texte, qui est la seule garan- 

tie du tiers porteur de bonne foi. Si, k Tencontre du Demandeur, 

le defendeur ne pent prouver qu'il n'a pas eu valeur, a fortiori^ il 

ne saurait avoir le droit de plaider une circonstance bien moins 

importante, k savoir qu'il a contracts k Rimouski apres avoir 

declare que c'etait k Quebec. 

• 

A cette argumentation le defendeur repondit en citant deux 
precedents k Tappui de sa pretention, savoir la cause de Oamtt ei 
al. V. Wright et al., 13 L. C. J., page 60, et celle de Hudan v. Cham* 
pagne^ 17 L. C. J., p. 46. 

La Cour a maintenu le plaidoyer du defendeur, et debout6 
Taction, mais sans frais, attendu la bonne foi du Demandeur 

Pelletier, B^dard^ Rouleau 8f LeMoine^ Proc. du Demandeur. 

Montambault, Langelier Sf Langelier, Proc. du Defendeur 
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Action jbn Bobnaqk: — Vn propri6taire ne peut porter Taction 
petitoire contre son voitsin avant d'avoir mis ce dernier en 
demeure de contestor ses droits de propri^te. Autrement, 
comme il s'agit d'line question de limites, c'est Taction en 
homage qui doit dtre portee. (Fraser v. Gagnon, C. B. E.) 381 

AcTroN BN RiVENDicATioN ! — A proprietor of an undivided share 
of real estate may, if his right be denied by his co-pro- 
prietors, bring an action en revendication to establish his 
right by a judgment, and secure payment of his share of 
the revenue ; but a judgment cannot be rendered in such 
case so as to cause the defendant to be dispossessed of any 
part of the common property. ( Armitage et vir. v. Evans, 
C. E.) 300 

Action HrpoTHicAiaB : — Vide Action Fbrsonnillk. 

Action NIqatoirb : — The road in question, which had been enjoyed 
as such for thirty years and upwards, by the plaintiff, the 
defendant, and others requiring to use it, was to be deemed 
a public road, within the meaning of the 18 Vict. c. 100, 
Hce. 41, sub-section 9. 
Questions considered : 

1st As to whether the proprietor otafonds enclave • 
(within the meaning of article 540 of the Civil Code,) who 
has enjoyed a right of passage over an adjoining property 
for 30 years and upwards, is liable to be disturbed in his 
enjoyment, by reason, merely, of his being unable to pro- 
duce a written title, as the basis of his enjoyment. 
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2nd. Does the maxim '' nulle servitude sans titre/' 
apply to a case such as the'present, (Parent v. Daigle, C. R.) 154 

Action Pauliknnb : — Lortie devait a Clarke $177.71 . A la veille 
d'etre poursui'^i, il vend sa maison a AUard son gendre, 
lequol connaissait Texistence de la detto. Jag^ : Que la 
rente en qneslion est fraudulease. (Clarke v. Lortie ct al.. 
C. S.) 293 

Action Psrsonnelle : — ^L*intorvention d'an donatear, creancier 
d'ane rente viagere affectant un immoable, a an acte de 
von to da dit immeuble (acte par leqael il aarait accepte 
le paiement des interets da prix do vente k la place dos 
articles de sa rente) n*op^ro pas novation de sa cr6f.nco. 
(Bomier& Carrier, B. R.) • 45 

Le donateur pouvait exercer Taction hypothdcairo en 
vorta de Tacte de donation, aussi bien que Taction person- 

nolle en vertu de Tacto de vente. (Do.) 45 

Action P4titoirb : — Vide Action en Bornage. 

Adjudicatairs : — An adjudicataire may obtain a writ of possession 
after the expiration of a year and a day from the date of 
the adjudication, provided he move for the same within 
the 3^ear and day from the judgment of distribution. 
(Sewell v. Bourk, C. R.) 240 

The present case distinguished from Hart v. McNeil, 
4 L. C. J., p. 8. 
^^ : — L'adjudicataire qui dcmande Temanation d^m 

bref de possession, nc peul Tobtonir avant d'avoirpaye le 
montant de son adjudication. 

L'avis de sa requ^to doit etre signifie au defendeur. 
(Convey v. Smiley & Carpenter, C. S.) IKS 

Ambndembnt : — Une declaration ne pent etre amendee, si par 
Tamendomont, la nature do la domande est changee. 
Cost changer la nature do la dcmande que de reclamer 
par sa declaration amendee une somme, en vertu d'un 
contrat de prix, en alleguant un billet promissoirecomme 
reconnaissance de la dette, quand, par la declaration pre- 
miere, on ne reclamait la somme qu'en vertu du dit billot 
promissoire. (Venner v. Seguy et al., C. S.) 6 

AaaABLBs Compositeurs : — Vide Sentence Arbitbale. 

APPEAL : — Vide Prohibition . 

Arrest of Judouent: — Sur demande en arret do jugoment (arrest 
of judgment), Tallegation dans Tacte d'acousation que 
le crime a ete commis sur lamer, upon the sea, est sufflsante. 
(Regina v. Sprungli, C. Q. B.) 110 
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Assessment Bolls : — Section 66 of tho Act of Incorporation of the 
Town of Levis, (36 Vic, c. 60) provides that in' the course 
of the month of June in each year the Assessors shall deli- 
ver the Assessment Bolls to the Secretary-Treasurer, that 
notice of such deposit shall be given, and that during one 
month thereafter it shall be open to the inspection of any 
interested party, and during that time persons deeming 
themselves aggriev^ed by any error or omission in the 
Bolls shall give notice of their complaints. The Boll was 
not deposited within the said month of June, but in 
August and September. 

Held: That the only effect of the failure to deposit 
the .same within the specified time would be to prevent 
the Boll from being conclusive against persons deeming 
themselves injured by it, and they would have the 
right to set up against the claim for their proportion 
of the assessment, the grounds they might have urged 
upon the hearing of a complaint under said sec. 66. The 
said section being merely directory, the failure to deposit 
thereunder could not operate to prevent tho Boll fi'om 
coming into force as a whole or to render it an absolute 
nullity. (Corp. of Levis v. The G. T. B. Co.) 108 

AssiQNSB :— Vide Claim. 

" ; — Vide Insolvency. 

Bail : — Le defendeur vendit aux demandeurs un materiel d'iuipri- 
morio, pour bonne et ^lable consideration regue avant 
i'acte. II obtint a la memo date un bail du dit materiel 
pour 18 mois, et consentit une obligation aax demandeurs 
pour certain es sommes payables par termes. Le meme 
jour, les demandeurs reconnurent dans une contre-lottre 
notariee que Tacte de vente a eux consenti par le defen- 
deur n'6tait que pour assuror leur creance, et s'obligcrent 
de lui remettre les effots vendus, aussitotqu'il auraitpaye 
aa dette avec int^rets. Saisie-revendication de la part des 
demandeurs, lo defendeur n 'ay ant pas pay 6. 

Juge : Que ces actes et cette vente (s'ils norendont pas 
les demandeurs proprielaires du materiel d'imprimeric) 
constatent du moins une promesse par le defendeur aux 
demandeurs d*un nantissement qui devait recevoir son 
execution par la remise comme gage du dit miateriel, a » 
Texpiration du susdit bail, si les dettes que ce nantisse- 
ment devait garantir n'etaient pas alors payees et acquit- 
tees. 

Le coutrat de nanti^ement peut affecter la forme d'une 
vonte. (The Canada Paper Co. v.Cary, C. S.) 323 
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'* i^Lorsqa'un bail k loyor contient la clause que tous les 
meubles meublani la maison louie, sans exception, devront 
r^pondre et pourront etre saisis poor le prix du loyer, le 
locatAire ne pourra plus invoquor les exemptions enoncees 
aux articles 556, 557 et 558 du code de procedure civile. 
La clause de saisissabilite de tous les meubles d'un loca- 
taire, contenue dans un bail, n'est pas contraire k Tordre 

public. (KobitaiUe v. Bolduc, C. C.) 179 

BiLLBT Pbomissoibi : — Vid€ Amkndsmbnt. 
" : — Vide Insol vincy. 

B&SF DB FOSSESSEON : — F<^e AnJCTDIOATAiaB. 

By-Law :— Vide Corporation. 

Cadastral Bboistration : — Vide Insolvency. 

Capias : — Vide Cautionnement. 

Cautionnbmbnt : — ^Le debiteur qui a donue caution qu'il ne laisse- 

rait pas les limitos de la province, ne cesse pas d'eti'e sous 

detention ; il n'a qu'elargi les limites du lieu ou il est 

detenu, et change de gardien, en substituant les cautions 

au sherif. 

L*absence, meme temporaire, du debiteur, des limites 

de la province, constitue une contravention a Tobligation, 

et donne au creancier son recours centre les cautions. 

(Thompson ctal. v. Lacroix, C. S.) 312 

Cautionnement en Appbl : — Un jour additionnel d*avis n'est pas 

necessaire pour chaque cinq lieues do distance, lorsqu'il 

s'agit de donner un cautionnement en appel. (Fiola £ 

Uamel v. Gagnon & Hamel, BJIr.) 52 

Lora d'un cautionnement on appel pour les frais seu- 

lenient, le consentement donne par le procureur de la 

partie k ce que le jugement de la ^Cour Inferieure soit 

execute suifit. (Do.) ., 52 

Une seule caution hypothecairo suffit. (do) 52 

Charter Party :— A charter party provided that the vessel wan 

to receive cargo at Quebec '' on or before the 10th August 

next, or this charter is cancelled." The vessel arrived in 

port, in ballast, only on the morning of the 10th, and no 

ballast was discharged on that day. On the same afternoon 

the ship's agent notified the charterer, by protest, that 

the ship was ready for loading, and demanded a cargo, 

which the latter refused to give, alleging that the said ship 

was not ready to receive cargo according to agreement. 

Held : That the charter party had become cancelled 

according to its terms, the ship not being ready to receive 

cargo or fulfil its obligations either literally, substantially 

or according to the usage of trade at Quebec. (Patterson v. 

KnightyS. C.) 187 
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Chkmins di Fir : — L'aote d'incorporaiion de la defeDderesse auto- 

risait la Corporation de St. Sauveur & lui permettre de 

coQstroire nne voie ferr^e dans le chemin oii elle Ta tnis, 

et d*7 faire les travaux nicessaires poarcet objet. (Lauzon 

V. The Quebec Street Bailway Company, C. S.) 18 

La defenderesse, en nivelant et exhaussant le che- 
min pour y construire la dite voie ferric, n'a pas outre- 
passi les droits que lui conferait son contrat avec la dite 
corporation, ni cette demidre, en Ty autorisant, les pou- 
voirs que lui donnait la loi. (do) 18 

Le recours en dommage des proprietaires riverains, 
si dans ce cas, lis en avaient aucun, etait contre la muni- 
cipalite et non contre la defenderesse ; et Taugmen* 
tation de valour que les travaux avaient donne a leur pro- 
priete, devait, si elle Tegalait ou Texcedait, componser 

rindemnite reclamee. (Do.) 18 

Chbmin Public : — Vide Action NioATOiRi . 

Chosi Juois :«-Sur des procMures en prohibition prises A Ten- 
contre d*un jugement rendu par la Cour des Sessions do 
Quartier pour infraction k la loi des licences, lorsque le 
jugement prononce par la Cour de Revision, confirme 
celui de la Cour Superieure, constituant chose jugee centre 
la partie principale,— le magistrat qui a defondu en prohi- 
bition n'aura pas le droit d'appol, malgre qu'il n'ait paH 
lui-meme inscrit en revision • (DoucetetSt. Amand, C. 

B. E.) m 1**6 

Claim : — In the case of a claim by a firm, the names of the partners 

must be given in full. (In re Dinning, S. C. & Q. B.)... 26 

Where an individual trades alone under the assumed 
name of a partnership, it need not be specially stated that 
be has no partners, unless the plural be used to designate 
the claimant in the body of the claim, (do) 26 

A claim should contain a sufficient exposure of the 
cause of demand, within the moaning of art. 50 C. C. P., 
but need not allege more than an action in the Circuit 

Court. (Do.) 26 

Claims must be accompanied by the vouchers on which 
they are based, or by an affidavit or other evidence to jus- 
tify the absence of such vouchers. (Do.) 26 

Secured creditors must specify the nature of their 
security, and give a description of the several properties 
or effects, not en bloc but separately, and a claim not giving 
such description is irregular and informal and should be 
rejected. (Do.) 26 
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A claim made in Great Britain and there attested 
under the provisions of the law substituting attestation 
for an oath iu certain coses, is not a proved claim under 
our statute, saving the case of a person objecting to be 
sworn for conscientious motives. (Bo.) ; 26 

A power of attorney by a President, Cashier or Ma- 
nager of a Bank, to a person not an employee of the Bank, 
i6 invah'd in the absence of anything to show the power of 
those officei*8 to grant the same.. (Do.) .*. 20 

A creditor who by reason of informality in his claim 
hud no legal status at a meeting of the creditors, cannot 
petition against resolutions there adopted, and his petition 

will be dismissed with costs. (Do.) 26 

The Judge will act under section 102, without a spe- 
cial reference of the case to him for that purpose, if all Uie 
documents are before him. But, heid by the Court of 
Appeals, that, under the circumstances of this case, the 
judgment should have rpscindod the proceedings of credi- 
tors and appointment of Assignee and Inspector, and 
oitlerod a new meeting of creditors. (Do.) 26 

Claim : — Vide Insolvency. 

Collision : — Where a claim for damage awaixled in a case of col- 
lision was reduced by more than one third. 

Held : That the costs of iieference to the Begistrar 

and Merchants should be borne by the claimant, although 

his suit was for a smaller sum of which the amount 

allowed and interest thereon ^uld be less than a third. 

(The Normanton, V. A. C.) 15 

'^ : — In a case of collision, the Eegistrar and Merchants 

having found that there was a total and not a partial loss 

for which the claim was made, 

Held : That by reason of a reduction of the claim, 

either as preferred or amended, by one third, the costs 

of reference must be paid by the promoters ; 

Whore interest on the value of the wreck for 

the period between collision and examination of the ves- 
sel, was not specifically allowed, there being no direct 
claim for it, and it appearing that there was an equivalent 
granted by the Registrar and Merchants in another form, 
an Act on petition contesting the report in this particular 

over-ruled, (The Quebec, V: A. C.) 101 

** : — Where a tug deviated from an oixier of her tow and 
was afterwards so deficient in skill as to allow the tow to 
collide with another vessel. 

Held : That the tug was liable for the consequence ol 
the collision. (William, The, C. V. A.) 306 
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CJoLLTSiON :— Where a tug wa% seen from a barque at anchor, croa- 

^ing her bows and so suddenly stop her speed that she 

allowed her tow to drift upon and collide -with the barque, 

and there appearing no fault in the tow, an action by the 

barque against the tow, the cause of neglect in the tug 

not being proved, was dismissed.- (Commodore, The, C. 

V. A.) : 329 

*^ :^A* schooner descending and a steamship ascending in 

the channel of the St. Lawrence; the former changed 

her course before meeting and in time to enable the 

steamship to keep out of her way. 

Held: In a case of collision, that the steamship was 

in fault for not doing so, although had the schooner not 

changed her course each might have gone free. (The Lake 

Champlain, C. V. A.) 337 

Commissioner : — Vide Insolvency. 

Commitment : — Vide Habeas Corpus. 

CoMMUNAUTlfc : — Vide Community. 

Community :— The husband and wife, common as to property, may 
sue together for a debt due the community. (Bertrand et 

ux.v. Pouliot, S. C.) 8 

The marriage of the Plaintiifs, if admitted, need not 

be proved, (Do.) 8 

" : — VideYohmQff Marriage. 

Compromis: — Vide Sentence Arbitralb. 

Conveyance :— Vide PRBSCRiJpbN. 

Corporation : — A corporation, naving passed a by-law to open a 
road over a person's property, and resolutions to carry 
into Review a judgment against its laborers sued for tres- 
pass in the execution of such by-law, is liable for any 
damage incurred by them at the suit of the proprietor 
claiming to have been injured by the opening of such 
road in an illegal manner and without observing the 
formalities required by the Municipal Code. (Callaghan 
V. Corporation of St. Gabriel West, S, C.) 50 

Cost of Reference:— ^FiV/e Collision. 

Copy of Evidence :— Vide Habeas Corpus. 

Council of the Bar: — Fte/« Prohibition. 

Creditors :— Vide Claim. 

" " Insolvency. 

^* " RifcTENTION POUR ImPENSES, 

" ** Enr^oistremsnt 

Cullers fees : — A suit for fees for the measuring of timber by 
licensed cullers acting under the supervisor of cullers at 
Quebec, pursuant to C. S. C, ch. 46, is properly brought 
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in the name of the Crown. (Laflamme v. Pi^endergast, 

S. C.) 285 

Bamagss :— Vide Collision. 

" :— The claim for damages for the death of a person re- 
sulting from a quasi offence, forms no part of his succes- 
sion, and by article 1056 C. C, under which alone an 
action for such a claim will lie, the brothers and sisters 
of deceased have no right of action. (Ruest v. G.'T. R. 

Cy,S.C.) 181 

" : — Vide Saisis-ArrAt. 

'' :— The Plaintiff alleged the sale of a beach lot to Defen* 
dant, and that Defendant after taking possession of the 
lot refused to sign the Deed of Sale or to pay the int^srest 
on the price as agreed, to the damage of Plaintiff, who 
was thereby prevented from effecting a favorable sale to 
another, and Plaintiff concluded, 1. for 8525, damages. 2 
for the return of the lot to him in default of defendant's 
executing the deed and paying the interest. Demurrer* 
That Plaintiff alleging a complete sale to defendant, could 
not claim damages for not having been able to sell to 
another ; nor could he demand to got back the lot without 
first obtaining a rescision of the sale ; nor could Defeu" 
dant therefore bo condemned to the alternative. 

Held : That the general allegation of damages result- 
ing from Defendant's refusal to si^n the Deed was suffi- 
cient to support the conclusion ^r damages, and such 
general allegation was not to be considered as restricted ^ 

by the statement that Defendant's said refusal had pre- 
vented a favorable sale to another. (Mot2 v. Paradis, S. C.) 291 
Death caused bt Terror : — Vide Manslaughter. 
Debt : — A person receiving money in payment of a certain debt^ 
cannot retain therefrom, without the debtor's consent, the 
amount of a pre-existing debt. (Brvant v. Fitzgerald, S. 

C.) ! 6 

DicHARGB : — Vide Insolvency. 
Declaration: — Vide Amendement. 

DECLARATION OB PaternitE : — Une poursuite en declaration de 
paternite et demande de pension pour I'enfant pent dtre 
jointe a Taction en dommages par la mere, resultant de 
la seduction. Ces deux chefs de poursuite ne sont ni in- 
compatibles, ni con trod ictoiros. (King8borough& Pownd, 

C. B. R.).. 11 

La more pent porter Taction en son propre nom, sans 
qu'elle Boit nommee tutricc. (Do J 11 
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Declinatory Exception .— Vide Libbl. * 

Dbmandb de Paiemknt : — FiVZe Paiement. 

DBtfuaaER : — Vide Review. 

Deviation : — Vide Collision. 

DoMAiNE Public :—Vide L^oiblatures Provinciales. 

DoMMAGBs: — Vide Cheminb de Fer. 

DoNATEUR : — Vide Action Personnelle. 

" : — Un donateur qui fait onregistrer son acte de donation 

conserve son hypotheque privilegiee de baillewr de fonds 
pour toutes les charges appreciables eA argent qui y sont 
stipulecH en sa favour, sans qu'il soit necessaire de fixer 
par Tacte memo la valeur de ces charges. (Dufresne & 

Dubord, C. B. R.) 69 

Une semblable donation don no la meme hypotheque 
aux tiers en faveiir desquels ces charges out ete stipulees. 
(Do.) 59 

Donation , — Un acte de donation entre propre parents, passe au 
moment ou le donateur vient d'etre assigne pour dette, en 
Fabsence de preuve de bonne foi, est presume frauduleux. 
(Lortie v. Dionne etal., C. S.) 299 

Droit de Parsage : — Vide Action NlfcoATOiRB. 

Duplicate :—Vide Sous Seing Priv4. 

Electoral Lists :—Fe^e Listss Electorales. 

Endorser : — Vide Insolvency. 

Enr£oi8TREment : — L'onregistrement du droit du creancier n'im- 
piique qu'un droit de priorite vis-a-vis d'autres creanciers. 

Matte & Laroche, C. B. R.) 66 

" : — Vide Donation . 

*' : — F<^ Insolvency. 

Etakpes : — Vide Inspecteurs de Cuirs. 

— Vide Obligation. 

— Vide Commitment. 

— Vide Insolvency. 

Expropriation : — Vide Chemins de Fer. 

" : — Petitions for expropriation under the Railway 

act of 1869, must contain the description required by art. 

2167, 0. C. 

The Commibsioners of the QnebQC, Montreal, Ottawa 

and Occidental Railway Company cannot in their own 

name exercise the right of action. The Railway being a 

public work, this right is vested in Her Majesty. (Comrs. 

Q. M. O. & O. Ry. Cy. v. Oneil et al., S. 0.) 216 

Fees : — ^By order in Council of the Provincial Grovernment (Quebec) 

costs oH' summoning witnesses and their taxation and 

other expenses attending the preliminary investigation of 



Evidence 
« 
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criminal offences, including constables fees, are chargeable 
to the party prosecuting and not to the Crown, in cases 
where the prisoner is not committed or held po bail to 
stand his triaL 

The defendant having obtained the services |of plain- 
tiif as high constable in connection with an information 
for a misdemeanour, specially undertook to pay plaintiflTs 
fees therefor '< according to the government regulations 
now existing:" It appearing that the prisoner had been 
sent for trial. 

Held : That the defendant could not be made liable 
for the fees due the plaintiff on account of the services so 

rendered by him. (Gailloux v. Boll, C. R) 2(U 

FoLLS ENCHftRB : — A false bidder is not relieved from his liability 
by a subsequent false bid although higher than the first, 
and sufficient to cover the first bid with interest and the 
costs incurred on the resale. (Blais v. Learmonth et al., 

and Growen, adj., C. R.) 251 

Ponds bnclavI^ : — Vide Action NtioAToias. 
Foreign MAaaiAGS : — Held, by the S. C. That real estate acquired 
in this Province by consorts domiciled here but who had 
contracted marriage in a foreign country, falls under the 
operation of our law governing community of property 
between man and wife. 

Held, in Review, reversing the judgment of the S. d 
That according to the well established jurisprudence of 
the Parliament of Pans for more than two centuries before 
that tribunal was abolished, a community of property was 
held not to exist between persons who, having been domi' 
ciled and having married, without contract, in a place 
where the law of community did not exist, afterwards 
established their domicile and acquired property in a 
countiy where the law of community did exist; and the 
same jurisprudence, founded upon a doctrine approved of 
by the most esteemed commentators on the Code Napo- 
leon, has been invariably observed by the Courts of the 
Province of Quebec, the law of community being consi* 
dered rather as a statut peraonnel than as a statut reel 

There is no conflict between the judgments in Rogers 
V. Rogers and Sweetapplo v. Gwilt. The decision in Saul 
and his Creditors was to a considerable extent founded on 
Spanish law, and, as was held in Rogers v. Rogers, cannot 
be regarded as a precedent by which the Courts of (Quebec 
may be guided. (Astill et vir v. Hallee, S. C.) • 
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FoANo AND QuiTTB :— Vide Warranty. 

PaAUDE : — Vide Action Paulibnne. 
" : — Vide Donation. 

PaAUDULSNT Prbperence: — Vide Insolvency. 

Gakantie : — Vide Wabranty. 

Gardien t—Le gardien qui a perdu la posseseion des objets mis 
sous sa garde, pout lea reclamer par voio de saisio-reven- 

dication. (Moinan el Roche, C. B. K.) 47 

** (Gilbert et Coindet) 60 

Government Fees': — Fu/c Fees* 

Habeas Corpdh : — The commitments in tfaiei cause, which set out ' 
the acts of the defendant, without specifying time, place 
or circumstances and without stating such acts to have 
been illegally done, Ae^^f insufficient and quashed. 

Where a commitment appoai-ed to be bad, a certified 
copy of the conviction allowed to be produced to show 
that there was no valid conviction to support such com- 
mitment. (Exparte D^laire, C. Q. B.) • 201 

BioH Constable :--Vide Fees. 

Uonorairbs : — Vide Procureurs. 

Husband and Wipe : — Vide Community. 

Hypothec, Priority of : — Vide Insolvency. 

UYPOTOftQUE : — Vide Radiation D*HYPOTHiQUE. 

** : — L'hypotheqno, n'etant que I'accessoired'unedette, 
n^a pas d'cxistence sans elle, et partant, Textinctlon 
par la prescription, de Taction person nelle eteint par 
contro>coup Taction hypoth^caire, methe dans le cas oh 
cette derniere a ete conservee par des actes interruptifn. 
(Hamel v. Bourget& Baby, 0pp., C. S.) 148 

Indication de Paiement:— A clause in a deed of sale providing 
that th« purchaser shall pay all hypothecary creditors, is 
not equivalent to an itidiaoHon depaiement (Roy v. Dion, 
a R.) 245 

IndbmnitI Seionsurialb : — Letlelai present par la section 41 du 
chapitre 40, des Statuts Refondus du Bas-Canada, (TActe 
Seigneurial) pour la production des oppositions hypothe- 
caires, dans le cas oh le fonds d'indemnlte seigneuriale 
est encore entre les mains du gouvernement, n^est pas 
fatal vis-^-vis des representants legaux du debiteur per- 
sonnel. (Hart et al. et David et al., C. B. R.) .*. SH 

Indictment: — Indictment under 32 and 33 Victoria, ch. 21, section 
T8, which is as follows : 

" Whosoever, being intrusted, either solely or jointly 
with any other person, with any power of attorney for the 
mle or transfer o^ any property, fraudulently sells or trans- 
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fers, or otherwise convertrt the same or any part thereof to 
his own use or benefit, or to the use or benefit of any per- 
son other than the person by whom he was so intrusted, 
is guilty of a misdemeanor, and shall be liable to any of 
the punish /aents which the Court may award as hereia- 
bofore last mentioned." 

Held : That the Power of Attorney, mentioned in sec- 
tion 78, of 32 and 33 Victoria, chapter 21, must be a 
WRITTEN Power of Attorney, and oral testimony of a verbal 
Power of Attorney will not bring the Defendant's act 
within the scope of that statute. (Regina v. Cbouinard, 

C. Q. B.) 220 

Injunction : — Vide Insolvency. 

Insolvency : — Dans le cas d'un billet promissoire, la creance du 
porteur est suffisamment indiquee dans I'etat fourni au 
syndic par le failli, si telle creance est au nom d'un tiers, 
endosseur du dit billet ; 

Dans ce cas, le porteur qui n'a pas re^u d*avis ni pro- 
duit de reclamation, est represente, pour toutes les fins 
de i'acte de faillite, par I'endosseur dont le nom est ainsi 
porte on son lieu et place comme creancier du failli, et 
la signature du dit endosseur a Tacte de composition et 
decharge lie le porteur a toutes fins que de droit ; 

Le creancier d*un failli ne peut etre rcQU a invoquer 
la nullite a son egard de Tacte de composition etdechargo, 
s'il a connu la faillite do son debiteur assoz tot pour s'op- 
poser en temps utile a la confirmation par la Cour du dit 

acte. (La Banquedes Marchaqds v. Samson, C. S ) 375 

:'A creditor who Las proved his claim according to 
section 104 of the Insolvent Act of 1875, is entitled to 
vote for the appointment of an assignee, although his 
claim has been contested, and the contestation is still 
ponding' 

A creditor who has specified the value of the securi- 
ties which he holds, as required by section 84, is entitled 
to vote as a creditor for that portion of his claim which 
is in excess of the value of such securities. 

A commissioner to receive affidavits to be used in the 
Supreme Court of Judicature in England, is an officer 
duly authorized to receive the oath of a creditor to a 
claim to be filed in Insolvency under sections 104 and 105 
of the insolvent Act 1875. 

A creditor who has proved his claim as being unse- 
cured, and who has not claimed any privilege, is entitled 
to vole for the appointment of assignee as an ordinary 
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creditor, more particalarly, if the claim does not appear 
on its face to be o privileged claim. (Murphy & Connolly, 

C. Q. B.) , 368 

** ; — The circumstances of this case do not disclose fraud, 

concealment or collusion, or any attempt whatever by 
Plaintiff to obtain a preference over other creditors. 

There is no principle of common law, statutory 
provision or rule of public policy sanctioned by jurispru- 
dence, requiring that^all creditors being parties to a deed 
of composition should, irrespective of the existence of 
good or bad faith, detriment, injustice or inducement, or 
otherwise, be in perfectly the same positJon, to the extent 
of invalidating security given to one or more creditors, 
because others had not received it. (Bank of Montreal v. 
Audette, S. C.) 254 

** : — Vide Rent. 

*' : — Tide Claim. 

: — Under section 36 of the Canadian Merchant Ship- 
ping Act, the remedies provided fcy section 65 of the 
Imperial Act, are extended to vessels building in Canada 
while in course of construction. (In re Dinning and Wur- 

t«leetal.,S. C 37 

The powers conferred upon the Court by the 
eaid section as so extendtxi may be ^exercised by a judge 
at ch^nbers, and he may grant an injunction prohibiting 
any transactions affecting the vessel, for any period within 
his jurisdiction. (Do).. 37 

Under the circumstances of this case the judge would 
grant the injunction prayed for. (Do.) 37 

The nigh Court of Admiralty has the same powers 
over a British ship as are conferred upon the High Court 
of Chancery by sections 62 to 66 of the Merchant Shipping 
Act 1854, but this jurisdiction has not been extended to 
Courts of Vice-Admiralty, and belongs in Canada exclu- 
sively to the highest Court of original jurisdiction (Do.) 37 

Section C8 of the Insolvent Act requires, in order that 
a creditor m^y take proceedings in hie own name, first a 
demand upon and refusal by the assignee to take the pro- 
<ceeding, and then the permission of a judge to do so ; 
Held : That such conditions are to enable the creditor to 
eecure for himself all the advantages derived from these 
proceedings ; but by the common law any creditor may 
Cake, at his own risk, in the common interest of the ere- 
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ditors, all such proceedings as will tend to bring into the 
common fund anything which it is attempted to direct 
from it, and there is nothing in the insolvent law differing 
from the common law oii this point. (Do.) 37 

'• . — Where the delay for renewing registrations under 

the cadastre expired between the date of the debtor's 
insolvency and the sale of his lands by the assignee. 

HeUl : That a baillour de fonds claimant who had not 
renewed the registration of his hypothec, would neverthe- 
Vess be collocated by preference to a mortgagee who enre- 
gistered under the cadastre, but whose hypothec was subse- 
quent in point of time to that of the said bailleurdc fonds 
claimant, as, at the date of the insolvency, the latter's de- 
lay to renew had not expired, and no renewal of registra- 
tion could have affected the lands after they passed into the 
hands and possession of the assignee, and even had such a 
renewal been made, it would not appear by the registrar's 
certificate, which in matters of insolvency would only 
show registrations up to the date of the attachment or 
assignment and not (as under 669 C. C. P.) up to the day 
of sale. (Brunelle v. Lafleur et Beauchene, C. Q. B.) 341 

" : — A claim in ins*olvency (attested under oath and ac- 
companied by vouchers), if contested, must be substan- . 
tiated by legal evidence on the points raised, and if claim- 
ant requires further particulars of contestation than those 
stated, he must demand them before evidence gone into. 
But a mere plea of general issue will not throw the onus 
probatuli on the claimant. (Watson et al. and Samson, C. 
Q, B.) ••.. 365 

Inspectors : — Vide Claim. 

Inhpegteurb ds Cuirb : — En vertu de la 37 Yict, ch. 45, section 
87, nul autre que Tinspecteur des cuirs n'a droit d'apposer 
Bur le cuir une estampe indiquant la mesure superficielle 
de chaqne piece, lorsque tel cuir est pour dtre mis en 
vonte. (Delisle v. Fortin, C. B. R) 2S9 

Insurance : — The sale of a property for municipal taxes under the 
municipal code, followed, by the redemption of the pro- 
perty in accordance with the said code, is not such an 
alienation as would avoid a policy of insurance either 
under the conditions endorsed upon it, or under the pro- 
visions of article 2576 of the civil code. (Paquet v. Citizens 
xnsurance V/0«. o* vy* i... *•••.....••■•••.•••.• • -• •••• •.••«••••• a%j\3 

Intrrlooutort Judgment :— Vide Review. 
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JuDQB : — Vide Prohibition. 

JuDoiiENT : — Vide Intbrlocutory Judgment. 

LUgataire Partioulier : — Vide Retention pour impensbs. 

LtGisLATURBS Provinoiales : — Les pouvoirs des Legislatures des 
Provinces ne s*etendont pas aax rivieres navigables, ni k 
leurs lits, mais seal omen t (quant a ce qui a rapport au do- 
maine public), a I'a'im.nistration et a la vente des terres 
publiquesappartenant aux Provinces, et aux boiset forets 
qui s'y trouvent. (Normand v. The St. Lawrence Steam 

Navigation Company, S. C.) 1 

Le gouverneraent de la province de Quebec n*a pas le 
pouvoird'emottredes Lettres- Paten tes octroyant un lot de 
terre a eau profondo dans uno riviere navigable. (Do.)... I 

Le Souvcrain, lui-raeme, ne peut pas, par un octroi, 
empecher la libre navigation des rivieres navigables, ni 
qu'on se serve des rivages de ces rivieres pour les besoins 
de la navigation, ni y imposer des droits. (Do ) 1 

Lettrbs Patentes : — Vide Legislatures Provinoiales, 

Libel :— The publisher of a newspaper at Montreal who mails 
there copies of his paper, containing libellous matter, to a 
number of individuals and to public reading rooms in 
Quebec, Held to publish that matter in Quebec. (Irvine 

V. Duvernay et al., S. 0.) 86 

'* : — It is no defence to an action for libel to say thatthedefen- 
dant, a news-paper proprietor, must give his readers all 
the information he can on public matters, or that what 
was said of the plaintiff formed part of a general report of 
the proceedings at a nomination, or that scenes of violence 
took place at such nomination concerning which the pub- 
lic was desirous of being informed, or that the article 
had to be written in haste, or that the information obtained 
was from persons worthy of belief, or that the article was 
written with the sole object of giving information to the 
public, in the manner usually practised by newspapers 
generally, or, that the plaintiff had not demanded a recti- 
fication from the defendant. (Dery v. Fabre, S. ; 286 

LisTBS Elegtorales : — L'on ne peut, dans un appel d^ la decision 
d*un conseil, sur dos plain tes au sujet de la liste des elec- 
teurs, ajouter au role par une preuve verbale, ni le com 
pleter en prouvant Texistenco des faits qu'il ne constate 
pas, et que la loi veut qu'il contienne. (Exparte F. Cote). 98 

Lorsqu'un conseil municipal prend sur lui de reviser 
les listos, sanfi qu'aucune plainte ait ete produite, il n'y a 
pas d*appel de sa decision a un juge en chambre. (Do).... 98 
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L1STE8 Elkgtoralbs : — Le fait que le coDseil aura decide Bur une 
plainte, (lorn memo qao celle-ci n'aura pas ete produite dans 
leH delais fixes par la loi) suffit poor donner jurisdiction au 

juge bur Tappol de cotto decision. (Do) « ... 98 

** : — Vide Assessment Bolls. 

Loss : — Vide Collision. 
Magistrates : — Vide Munioifalitibs. 

Manslaughter: — Death roHulting from fear caused by menaces of 
personal violence and assault, though without battery, is 
sufiicient in law, to support an indictment for manslaugh- 
ter. ^^Regina v. Dugal, Q. B) 360 

The prisoner was indicted for manslaughter. It 
appeared that he had a quarrel with his brother, that the 
deceased, prisoner's father, took the part of the brother, 
that the prisoner, having been stopped from fighting with 
his brother, advanced in a threatening attitude to within 
two or three feet of deceased, and with violent words and 
menaces, and a table knife in his hand, declared that he 
would have done with deceased. He was prevented by the 
bystanders from striking deceased, who was removed in a 
state of great agitation and weakness, and within twenty 
minutes afterwards died of syncope. On those facts the 
jury found a verdict of guilty. The Court of Appeals, on a 
case reserved, sustained the verdict. (Do.) 

Marriage: - F<(26 Foreign Marriage. 

Merchant Shipping Act : — Vide Insolvency. 

Meubles :^ Vidf Bail. 

MuNiGiPALiTis i^Vide Chemins ds Feb. 

" : — No law stamps are required to be put upon prt^ 

ceedings before magistrates in civil matters. (Simard v. 

Corp. Montmorency. S. C). 208 

A county municipality can collect a tax imposed 
by itself not on a municipality but on certain individuals 
in whose interest it had opened a road which was a county 
road, and within its exclusive jurisdiction. (Do.) 

Taxes imposed by the county on local municipalities 
can be levied by such local municipalities only. Taxes 
ordered to be levied on taxable property belonging to 
persons interested or benefitted by any public work, are 
direct taxes by the county, to be levied by it only. (Do.) 
The validity of proces-verbaux and acts of apportion- 
ment cannot be tried incidentally, and they are conclU' 
sive and binding until sot aside by direct proceedings such 
as furnished and authorized by the municipal code. (Do.) 
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MuNiciPALiTis : — As a general rule governing the remedy by prohi- 
bition, it must be resorted to between the commencement 
of the action complamedofand final judgment ; otherwise 
the want of jarisdiction must appear on the face of the 
proceedings in order to justify prohibition after judgment. 
If the rate payer have abstained from urging before the 
magistrate's court, his objection to the jurisdiction of the 
magistrate, or to the sufSciency of the municipal acts, 
such objections will not afterwards be listened to, if urged 
collaterally upon proceedings in prohibition. (Simard v. 
Corp. Montmorency, S. C.) 208 

Municipality : Vifie Corporation. 

Nantissshbnt : — Vide Bail. 

Novation : — Vide Action Prrsonnellb. 

Obligation : — Action by Respondent to recover first instalment of 
S3,000 on obligation to pay $18,000, as being a claim 
against the North Shore Eailway Company, of which 
Appellant was contractor. The respondent was to obtain 
a resolution from the directors of the company, acknow- 
ledging the debt. By his action he aveiTcd that the appel- 
lant had rendered it impossible for him to obtain this 
resolution, inasmuch as he abandoned his contract with 
the company, which had ceased to exist, the Provincial 
Government having assumed the line and made a new 
contract with appell&nt, by which the latter was to pay 
all the debts of the extinguished company. JSeM, [rever- 
sing the judgment of the Superior Court] that without 
proof of the debt, Bespondent could not recover. 
(McGroevy & Vanasse, Q. B.) 55 

Paismknt : — La demande de paiement faite de la part d'un crean- 
cier pat Tentremise d'une personne inconnue au debiteur 
et non munie d*une procuration, n'est pas une mise en 
demeure, quand le debiteur ne nie pas devoir, mais refuse 
seulement de payer a cette personne. (Gagnon v. Sobi- 
taille,C. C.) 186 

Partnbrs : — Vide Claim. 

Passaqb : — Where a passage way has been opened and used from 
time immemorial, no title of servitude is requisite to sup- 
port an action confessoria for encroachment on the same. 
(Theoret v. Ouimet, C. R.) :. 250 

Pathbnt : — Vide Dbbt . 

Pensions :— Les pensions accordees auxipilotes infirmes, en vortu 
de la 45 Geo. 3, Cap. 12, s. 11, et de la 12 Vic, Cap. 114, 
8. 61, sont insaisissables. (Shaw v. Bourget, C. C.) 181 
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Pilots : — Vide Pension. 

Possession : — Vide PresCbiption. 

Possession writ of : — Vide Adjudicataire. 

PoMTBR OF Attorney : — Vide Indictment. 
" : — Vide Claim. 

pRBLiMiNART In vkstioation :— Fid!tf Fees. 

Prescription : — The possession of the defendant under the cir* 
euro stances of the present case could not be deemed a 
public possession against the plaintiff^ so as to support the 
defendant's plea of prescription. 

Quosre. Can an unregistered conveyance serve as the 
basis of a ten years' prescription against a duly regis- 
tered hypothec 7 (Ross v. Legure, 3. C.) *.- -'i'^ 

" : — Vide HrpoTHiiQnE . 

Pbivil£qe : — Vide Retention pour Impenses. 

pRoofouBE i — Adjudicataire*:— An adjudicataire of immoveables 

having failed to pay the price, one Bertrand pro- 
duced on opposition afin de comerver and moved 
for Vkfolle enchere, Bertrand's claim did not appear 
in the Registrar's certificate, and he had given no- 
tice of his motion before fliing his oposition. -flcW, 
that as his claim was not proved in the Record at 
the time he gave notice, his motion must be rejected 
with costs. (Fraser v. Garant, S. C.) ..* 224 

•• Affidatit : — Vide Capias. 

** ** : — Vide Promissory Notes. 

•* " : — FiW« Insolvency. 

•* Articulations : — Vide EnquI^tes et M^rites^ 

" ** : — Vide Preliminary Plea. 

*' Assurance : — Vide Exception DI^olinatoire. 

" Bailee: — Fjf^fe Moteables. 

•* By-Law : — Vide Exception A la Forme. 

** Capias : — In an affidavit for capias it is sufficient to 

state the amount in "dollars " without any quali- 
fication as to a particular currency. 

Where the initial only of defendant's christian 
name is given, this is no ground of petition to 

quash. (Hall et al. v. Zernichon, S. C.) 268 

The cause of action waa not sufficiently 
stated in the affidavit in this cause, which did not 
shew a personal liability of the Defendant, or the 
nature of that liability. (Do.)...' 268 

•* Cause of Action : — Fi(/e Declinatory Exception. 

" Commission Rogatoire ; — Vide Security for costs. 
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P^aooiDUhB : — Conskil A l'EnquAte : —A Tonqueto sur roqueto pour 

faire annuler Tacto de cesBion, les parties ont droit 
a un conseil, et rhonorairo de ce conKeil doit etre 
taxe a dix piastres comtno dans les causes oi*di> 
tiaires. (In re Piton, failli, C. S.) 1951 

'* CoNTRAiNTE PAR CORPS : — • Vide Judge in Vacation. 

" Costs : — Vide DlfesisTEMENT* 

** " : — Vide Sbcubitit for costs. 

'* ." : — The plaintiff having sued out an execution 
against the Defendant, the latter filed an opposi- 
tion which was maintained with costs. For these 
coste certain real estate belonging to Plaintiff was 
brought to sale, Helff, That the opposant could not 
be collocated for and paid the costs in question by 
privilege and in preference to the claim of a duly 
registered hypothecary creditor. (Bruneau v. Ga- 
gnon &Gagnon C. R.) 31(5 

** Declinatory Exception : — A suit brought in the 
district of Quebec against a defendant residing at 
Moisie, in the district of Saguenay, for work done 
there under a verbal hiring at Quebec, will be dis- 
missed on declinatory exception. (Trudel v. Duval, 
C C.) 180 

*' Declinatory Exception: — The Defendant, domici- 

led at Montreal, wrote to the plaintiff, a resident of 
Arthabaska, requesting him to take charge of his, 
the Defendant's, lands at the latter place, and pro- 
mising to indemnify him for his services. 

Held : That an action for the value of such ser- 
vices brought in the district of Arthabaska was 
properly dismissed on declinatory Exception. 
(Cloutier V. Lapierre, C. R.) 321 

** Delay : — Vide EnquAtes bt M£rites. 

*' '* :— Vide Inscription for Enquets and Hbarino* 

*' Deposit in Review : — The Court will not order the 
Prothonotary to refund a deposit of $40 made by a 
party under art. 497 C. C. P., to whom the deposit 
has been return^ed, on his succeeding in review, ai- 
ihough the judgment in review be reversed, and the 
Judgment reviewed be afterwards re-established ih 
its integrity in appeal. (Retina ex rel. O'Parroll 
V. Brassai*d.) , • 9S 

D£8I8tement : — Upon a desistement of the judgment, 
without a tender of costs, the Court of Appeals 
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will condemn the respondent in the costs of both 

Ck)urt8. (Bellay etGuay, C. Q. B.) 91 

Proo£durb: — DiLAxoRr Exception: — Ftie PaooBDURC, Salb 

" Ejectment : — Vide Procbdurb Jurisdiction. 

'* Enqu£tb8 bt MiRiTKs : — A case may be inscribed 

for enquefes et mm^ca, without the filing of articula- 
tions of facts and answers, when the delay for 
filing the same had expired before the date of the 

inscription. (Bellay et Guay, C. Q. B.) 91 

An interlocutory judgment, rejecting such ins- 
cription, is a judgment from which an appeal will 
lie. (do) 91 

** Excbption a la forme : — Action to annul as ille- 
gal a by-law imposing a special tax. Plea, to the 
form, that Plaintiffs should have proceeded under 
V article 997; C. C P., inasmuch as they charged in 
effect that the Corporation defendant, had exercised 
powers not conferred upon it by law : JicW, That 
the remedy provided by article 997, C. C P., 
did not deprive the plaintiffs of their right at 
at common law to bring the present action in their 
own name. Any person may seek redress before 
the tribunals of the country against Corporations 
by whose acts his rights or property may be inju- 
riously affected, or by whom he may be in any 
way aggrieved, in the same manner and to the 
same extent as he could do so against individuals 
under similar circumstances (Hunt et al. v. Cor- 
poration of Quebec, S. C.) 275 

'< Exception A la forme i^Vide Misnomer. 

" " " : — Vide Procedure (Prohi- 

bition \ also. Jurisdiction.) 
Exception DioLiNATOiRE : ^Une compagnie d'assa- 
rance ayant son domicile a BContreai, et emanant 
ses polices de BContreai, prend des risques a Qu6beo 
par Tentremise de son agent residant 4 Quebec. 

Juge : Que la compagnie peut etre poursuivie k 
Quebec, le droit d'action y ayant pris naissance. 
(Omalley v. The Scottish Com. Ins. Cy., S. C.).... 226 
Exception B^olinatoirb : — Le tiers portenr de 
bonne foi d'un effet de commerce date k Quebec, 
mais reellement fait k Bimouski, ne peut assignor 
le promotteur de tel effet qn'k Bimouski. (Lepage 
V. Billy, C. C.) 383 

" ExjKcution : — Vide Costs . 
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Proc^durb : — Faillite :-^ Vide Conhkil X L*F!NQntTS. 

'< Fieri Faciab : — Vide Quebec Court House Fire. 

'* FoLLE Ench^rb i^Vide Adjudioataieb. 

" Initials :— Vide Capias. 

" Inscription FOR proof and bearing:— In the Cir- 

cuit Court Don appealable, where the action has 
been returned in vacation, the notice of inscription 
for proof and hearing on the merits must be given 
three days at least beforehand, even when such 
notice is given during the term. (Neilan v. Demers, 

C. C.) 300 

Interlocutory Judgment . - Vide Procedure (En- 

quAte kt mArites.) 
Intervention : - Vide Procedure (Prelim. Plea.) 
" Intervention : — Under article 158, C. C. P., an 

Iniervenant is bound, within eight days from the 
admission of his Intervention, either to furnish 
any further grounds he may have to set up in the 
principal suit, or to notify* the parties that he has 
no further grounds to offer. 

Without proof of the allegations of his interven- 
tion he cannot obtain the conclusions thei*eof. 
(McGreovy v. Gingras and Cote, Interv., S. C). . 203 
JuDQB in Chambers : — A judge in banco cannot re- 
vise and annul a judgment in chambers, granting 
possession to plaintiffs, on giving security, of goods 
revendicated, such judgment in chambers having by 
law the force of a judgment of the court. (The 

Canada Paper Company v.Cary, S. C.) • 216 

Judge in vacation: — The judgment of a judge in 
vacation respecting a contrainieparaorps is suscep- 
tible of being reviewed. 
During the long vacation a judge has the same 

powers that he has at any other time of the year 

with respect to matters to be done out of term . 
An error in the date ot the writ is not fatal . 

A question as to whether the Deputy Prothono- 
tary is or is not of age cannot be raised inciden- 
tally, as attempted in the present case. (Nolan v, 

Dastous, C. K.) 335 

Jurisdiction : -The defendant was employed as a 

school teacher by Plain tiffe, with the privilege of 

occupying the school house as her residence. Her 

engagement having been declared at an end hy a 

resolution of the Plaintiffs, she persisted against 

their will in occupying the school Iiouse. 
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Held : That an action to ejeot her, under art 
887 C. C. P., could not be maintained for want of 
jurisdiction, there being no lease and no occupation 
with the consent of the proprietors of the premises. 

(School Corns. St. David v. Devarennes.) 206 

PiioctDURS : — JaatSDicxroN ; The plaintiff was described in the lease 

on which the action was based as " Henry S. Scott," 
without indication of the name for which the " S *' 
stood; 

Held : On exception to the form, that he could 
maintain an action in the name specified in the 
lease, without any further designation of his second 
chr^'stian name. (Scott v. Hardy, S. C.) 215 

" JujbusDioTioN ; — Vide Exception D^clinatoirb. 

*' Long Vacation : — Vide Judge in Vacation. 

*' Misnomer : — The failure to state in the writ the 

Plaintiffs* names in full, and the giving a wrong 
name to Defendant, are not mere irregularities 
subject to amenditient but nullities, and cannot be 

amended. (Parent v. Picard, S. C) 73 

Moveables: — ^The rule in petitory actions that a 
deed not pleaded cannot be produced atenquete as 
part of a chain of titles, does not apply to actions 
for moveables, and on the contrary in such actions 
title need not be alleged. 

A bailee of moveables cannot question the 
title of the person who placed such moveables in 

his care. (Tourigny v. Bouchard, C. K.) 243 

Opposant : — Vide PaocifiDURB (Adjqdicataire.) 
Opposant : — An opposant may at once demand from 
Plaintiff a plea to the opposition, instead of moving 
upon him under artii'le 586, C. C. P., to declare 
whether he contests the same or not. (Bertrand v, 
Pouliotand Pouliot, Oppt., S. C.) 200 

" Petition bn Radiation d'HypothAquk :— Held, by 
Meredith, C. J., with the concurrence of the other 
judges, that in petitions such as the present the 
hypothecs to be struck out must be specially des- 
cribed, and that each of the discharges or other 
papers relied on must be des ribed in^the same way 
and a regular list of exhibits filed. (Loranger v. 
DeGasp6, S. C.) 80 

" Plba : — Vide Prescription. 

" Preliminary Plea : — Articulations of facts will not 

be admitted in an issue upon a preliminary plea. 
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PaooiDURB : — An intervention allowed, filed and served between 

the Hervioe and entry of the principal action, is not 
premature, the principal action being pending within 
the meaning of article 154 C. C. P., from the mo- 
ment of the service of the writ and declaration 
constituting the demand . 

The service of an intervention upon the plain- 
tiff's attorney is a sufficient service upon the plain- 
tiff. (Rees V. Morgan and Baillie Intervg.,S. 0.) 184 

" Pbe8GRIPTI0I7 : —A contestation of an opposition for 
payment^on the ground that the same was founded 
on a constituted rent more than 30 years old, 
without interruption of prescription being alleged, 
Seldf bad, on demurrer, because as regards long 
prescriptions, under article 2188 C. C , ihey must 
be pleaded to be taken advantage of, and the oppo- 
sant was not bound to allege interruption of pres- 
cription until that prescription was pleaded to his 
opposition. (Sanschagrin v. Sauvageau and Grer- 
main, S. 0.) 229 

" PaiviLioE :— - Vide Costs. 

" Prohibition : — A writ of summons in the nature of 

a writ of Prohibition cannot be quashed on motion. 
A special answer may be filed to an exception to 
the form. (Reg. ex rel. OTarrell v. Garneau, S. C) 206 

" PBOMissoRT NoTB : — ^A defense en fait to an action 
on a promissory note, if unsupported by affidavit, 
will be rejected on motion, as an insufficient denial 
and in violation of article 145, G. 0. P. (Laprise 
V. M^thot, S. C.) 328 

" QuBBBo Court Houbb Pirb : — A writ of fieri facias^ 
which has been stopped by an opposition to annul, 
in a cause the record of which hab been destroyed 
by the Quebec Court House fire, is not SivTexparte 
proceeding, even though the judgment was obtained 
exparte^ and, consequently, the plaintiff cannot 
renew his proceeding under sec. 5 of Q. 37 V*. c. 15, 
but moat obtain the restoration of the record, or 
procure leave to proceed under sec. 7 of that act. 
(Bouchard V. Dawson, S. C.) 382 

'' Bbhbabino : — ^When the judiciary oath is deferred 
by the Court, the parties will be heard anew if they 
80 desire. (Syndics St Henri v. Carrier, S. C.) 205 
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PRociDURB : — Bbhearino : — L'honoraire, article 32 du tarif, Bora 

accorde pour reaudition, quand le delibere est de- 
charge, sans la faute des procareurs, et que la cause 
est plaidee do nouveaa au merito. (Grosleau v. Q. 

j^ » 0« Xii« J JTuSiOeSi o* v</*) •••••••••••••■••• ••••••••• ••■••• ^vo 

" RsYBNDicATioN I— -Vide Judge in Chambers. 

" Rule : — Vide Witness. 

" Sale : — A condition of the purchase of a lot of land 

was that the vendor should furnish to the purchaser 
within one year the Letters Patent from the Crown, 
which constituted the former's title. 

HeUl : In an action for payment of the price, 
that the fulfilment of the said condition was a 
" precedent obligation " under article 120, C. C. P., 
and the non-execution of the same was properly 
pleaded by Dilatory and not by Temporary Excep- 
tion. (Bouchard &Thivierge, C.C.) 152 

** Security for oosts : — Under certain circumstances, 
the Court will compel non-resident Plaintiffs to give 
further security for c^sts, without staying proceed- 
ings. (Hale V. Price, S. C.) 207 

*^ Serment Judioiaire : — Vtde Rehearing. 

** Service : - Vide Declinatory Exobption. . 

" Special Answers : — Vide Pjiohibition. 

" Special Tax : — Vide Exception A la Forme. 

" Witness : — A witness who has failed to appear can- 

not be condemned to a fine on motion to that effect 
served upon him, but only on service of a rule upon 
him. (Goodson v. Levis & Kennebec Ry. Co., S.C.) 382 
pRoois-VERBAUx ; — Vide Uunioipalitibs . 

Procureur : — La formality d'un jngement declarant une cause ter* 
minee n'est pas necessaire pour donner droit a un procu- 
reur au recouvrementde ses justes honoraires etdebours^s 
centre son client, si la preuve et les circonstancos consta- 
tent qu'il y a eu reglement hors de cour et que le litige a 
pris fin. (OTarrell v. Rec, Mining Co., C. R) .• 198 

Prohibition : — Suivant la procedure actuelle en matiere de prohi- 
bition, il est loisible au juge dont le jugement est attaqu6, 
de comparaitre sur Tassignation k lai faite dans la cause. 

(OTan-ell v. Doucet, C.B, R.) 201 

: — In a case of prohibitition where a conviction, by the 
Council of the Bar, of a member of the profession, is 
sought to be prohibited, with conclusions for costs only 
against the private prosecutor before the Bar, the Cour t 
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will allow the Judge, the Council of the Bar, to plead, in- 
dependently of the other Defendants to the demande for 
such prohihition. Ilegina ex rel. (O'Farrell v. Brassard, 

S. C.) 62 

Prohibition : — Vide Choss Jug^b. 

" : — ^Thero is no appeal from the judgment of this court to 
Her Majesty in Her Privy Council, in matter of prohibi- 
tion. (O'Farrell V Brassard, C. Q. B.) 214 

Promessb db Vbntb : — A condition in a promise of sale, that al- 
though followed by possession, it should not be equivalent 
to a sale, held, valid. (Noel v. Laverdiere, C. R.). 247 

PROPRiiTAiRB KiVERAiN I — Viae Chsmins db Per. 

Propri£t£ : — Le mot propriete, employe seul, dans une disposition 
de la loi, comprend les meubles et les immeubles indis- 
tinctement. (Lepage v. Wat zo, C. C.) • 81 

PuRCHASBR : — Vide Indication db Paibmbnt. 

Radition d'Hypoth^qub : — Firfe ProcAdurb (Petition.) 

Railway Act 1869 : — Vide Expropriation. 

Railway Bonds :• The holder of Railway bonds, constituting a 
privileged claim on the moveable property of the com- 
pany, may, for the protection of his rights, proceed against 
such property by an attachment in revendication in the 
nature of a scdsie conservatoire, (Wyatt v. Senecal, S. C). 77 

Rbal Estatb : — Vide Forbcon .\[ahhiaoe. 

Rir^RBNCB \-^Vide Collision. 

Rbqibtrar and Mbrohants :— Vide Collision. 

Rbgibtrar: — ^The provisions of chapter 37 of the C. S, L. C. sect. 
74, 75 and 76, relating to the deposit by Registrars of the 
Official Plans and Books of Reference for each Registra- 
tion Division, have been abrogated, in virtue of article 
2613 of the civil code, by the express provisions on the 
same subject contained in articles 2168, 2169, 2170 and 
2171 of the same code. 

A registrar cannot be condemned to pay the fine im- 
posed by C. S. L. C. chap. 37, section 76, for a failure to 
keep from day today the index required by article 2171 
of the civil code. (MEontizambert v. Dumontier, Q. B.)... 234 

Rbnt :— The defendant, as one of a commercial firm, having made 
an assignment in Insolvency, the Plaintiff took an attach- 
ment against him individually for rent due and to become 
due. The defendant demurred, on the ground that the 
rent had not previously been demanded, and that no right 
was shown to claim rent not yet due. 

Held: That neither of these grounds would support the 
demurrer, in view of Plaintiff's allegation that Defendant, 
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as a piember of the said firm, had made an aesignment in 
Insolvency. (Plante. v Eobitaille, S. C.) 225 

E48ERVBS :— Fide Sauvaoes. 

jRiTBNTioN POUR IMPBN8S8 : — Le droit de retention pour impenses 
de la partd'an legataire particulier poursuivi en reduction 
et remise du legs par un creancier de la succession, n'ex- 
iste pas en vortu de Tarticle 419 du code civil, mais il 
n'y a lieu qu'a un privilege sur le prix de Timmeuble 
vendu, suivant I'article 2072 du code civil. (Matte et 
Laroche, C. B. R) 65 

iiEYiiw : — A judgment maintaining a demurrer to part of a decla- 
ration, is an interlocutory judgment, and therefore cannot 
be revised by three judges in Beview. (Lottinville v. 
McGr^vy, S. C.) 242 

BiPARiAN Proprietors : — Vide Cosmins de Fer. 

EoADs : — Vide Munioipalities. 

Boles d'Evaluation : — Vide Listes Elbotoralbs* 

Saisib :— Vide Sauvaoes. 

Saisie-Arr£t : — Plaintiff, being about to give up Bar Keeping, and 
remove to another house, advertised his goods for sale by 
public auction, being at the time indebted in $104, to d^ 
fendant, as assignee of an Insolvent Estate. Defendant had 
made frequent applications for payment, and plaintiff had 
constantly promised to pay, but had failed to do so. Defen- 
dant seeing the plaintiff's advertisement, caused an attach- 
ment to issue, which was contested by plaintiff, and it 
being shown that there was no intention to secrete on his 
part, 

Seld : That the process of saisie-arret before judgment 
could not be made use of as a means of compelling dila- 
tory debtors to pay doubtful debts, that process being 
allowed by law only against debtors guilty of fraud ; that 
the plaintiff had disproved the charge of fraudulent 
secreting, and had a right of action ; but as the defendant 
had acted as a public officer, and without any feeling of 
malice towards the plaintiff, and as the latter had not suf- 
fered any real damages, and moreover, had not acted as he 
ought to have done, towards his creditors, damages asses- 
sed at $20, with costs as in an action for $60. (Powell v. 
Paierson, S. C.) 192 

Saisib Conservatoire : — Vide Bail way Bonds. 
Saibie Gaqerie : — Vide Bent. 
Saisib Ebvbndication :— FWe Gardien. 
Sale : — Vide Damages. 
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Sadvaobs :— En vertu de " TActe des Sauvages, 1876," [39 Vic. ch. 
18,] les biens meubles oi efifets mobiliers des sauvages, 

sont exempts de saisie. (Lepage v, Watzo, C. C.) 81 

'^ Les biens meubles et effets mobiiiers des sauvages resi- 
dant sur les reserves sont exempts de saisie, [39 Y., c. 18] 
(Durant V. Sioui, C. C.) 93 

Sbcuritt : — Vide Insolvjbnoy. 

S^DUOTION: — FtV^ D^GLARATfON OS PATBftNITfi. 

SxiQNioRiAL Indemnity : — Vide Indbmnit^ Seignbubialb. 

Sbntbnob Arbitbalb : L'article 1346 du code deprocedure civile 

n'empeche pas les parties de stipuler dans un compromis 

que les amiables compositeurs devront entendre les dites 

parties et leur preuve respective, ou les constituer en de- 

faut. 

Ces conditions du compromis obligent lids amiables 

compositeurs a peine de nullite. 

Un tuteur peut poursuivre et defendre les causes des 

mineurs, sans autorisation du conseil de famille. (Breakey 

V. Carter et al, C. S.) 332 

SEPARATION DE Patrimoinb : — Lc droit de separation de patri- 

moine dans ie cas d'un seul iinmeuble legue se trouve 

compris dans la demande en remise de ce seul immeuble. 

(Matte et Laroche, C. B. R.) 65 

Sbbvitudb : — Vide Passage. 

Share Undividei) : — Vide Action en Kevbndication. 

Sous-Seing PrivE :— An instrument under private seal, sous seing 

prive, need not be executed in duplicate. (Morin v. Morin, 

S. C.) 228 

Stamps : — Vide Municipalities. 

Steamship : — Vide Collision. 

Taoite- Reconduction : — En fait de louage de meubles il n'y a 

pas de tacite reconduction. (The Canada Paper Co. v. 

Cary, C. S.) ^ 323 

Taoitb Reconduction : — Vide Bail. 

Taxes:— Vide Municipalities. 
Title : — Vide Passage. 

Tuteur: — Fi^e Sentence Arbitrale. 

Vendor's Privilege :— The vendor of an immoveable property 
having registered the deed of sale on the 31st day [i. e. 
one day after the 30 days allowed by art. 2100 G. C], a 
creditor of the purchaser obtained from him and registered 
within the 30 days a mortgage against the property. 

Held: That the vendor's claim was privileged, the 
hypothecary creditor's mortgage being without effect, as 
long as his debtor's title was not registered. (Pacaud v. 
Constant, S. C, in review 94 
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Vbnte : — Vide Bail. 

VoTK : — Vide Insolysnot. 

Vouchers : — Vide Claim. 

Wabrantt : — The purohaser of a property with warranty against 
** every description of trouble or eviction which may arise 
from whatsoever source/' but whose title docs not contain 
the clause ^' free from all debts and hypothecs," cannot 
demand a resiliation of the sale in default of the removal 
of certain hypothecs which may afterwards appear to be 
a charge upon the property, (Talbot v. Beliveau, C. R.). 104 

: — The difference between the ordinary covenant of 
warranty and the clause /r^no 6^ gru?7?«, considered. (Do) 104 

:— If a tug, for a stipulated price promises to tow a 
vessel from one place to another, her engagement is, that 
she will employ competent skill, with a crew and equip- 
ment reasonably adequate to the object, without a war- 
ranty of success under every difficulty . ( William The, C. 
V. A.) 306 
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